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DEFENDANT' Ü PRO SE MOTION FOR A NEW TRIAL, DATED JULY 13, 1974 

‘ ' • A 1 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


ENRIQUE HERNANDEZ, 


71 C^874 


Défendant. 


0 


STATE OF NEW YORK ) sg . 

COUNTY OF NEW YORK) 

PETITIONER ENRIQUE HERNANDEZ, being duly sworn, déposés 

and says : 

THAT I am the défendant in the above-entitlcd case havingj 
been convicted at the trial before Hon. Jack B. Weinstein, U. S. 

|| District Judge and a judgment entered on February 18, 1972, sen- 
tencing the défendant to 15 years imprisonment and a fine of 
$ 20 , 000 . 00 . 

THAT since February 18, 1972, I hâve been incarcerated 

and bave prosecuted an appeal through the Second Circuit Court 

|] of Appeals and the Suprême Court of the United States. The 

* 

decisions were ail affirmed and I hâve approximately 12^ years 
remaining on the original sentence. 

THAT I was a co-defendant ,with Nicodemus Olate Romera 
and a co-conspirator with Celestino Valverde. 

TtiAT although my case was brought in Fédéral Court, the 
arresting officers and ail the witnesses, except for co-defendants, 
ywere police officers associated with the Spécial Investigations 
Unit of the City Narcotics Department. 

THAT one of the witnesses against me was an officer by 
the namc of Sottile, 

y' THAT prior to the trial there were certain wiretaps and 
wiretap warrants which were reviewed by the Court and found to be 
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Constitutionally correct. 

^ THAT since that date specifically, May 28, 1974, iu the 
Southern District of New York, in a case entitled IJ.S. v Novoa, 

74 Cr. 229, before Hon. Inzer B. Wyatt, U. S. District Judge, 
Détective Sottile admitted on the witness stand that he had per- 
jured himself in many warrant and.wiretap applications. 

THAT this evidence could not hâve been known by me until 
it: was revealed in open court. 

THAT this information was forwarded to me by Joseph I. 
Stone, who is an attorney for one of the other défendants in the 
Novoa case. The photostats of the trial minutes which seem 
! important are attached hereto. 

THAT Mr. Sottile also referred at length to the arrests 
of Olate and Quintanilla on September 11, 1970. 

THAT a great deal of this evidence was introduced in my 
trial by Sottile's testimony. 

^2^ THAT I hâve also read many New York City newspapers 
where it seems a great percentage of the Narcotics Division SIU 
détectives hâve admitted perjury, illégal arrests, illégal wire- 
tapping and general improper conduct. 

THAT I hâve also been advised that in one case, U.S. v 
ÎEgan, you were the trial judge and heard some of the testimony of 
some of these détectives. 

THAT because of Mr. Sottile's admissions of prior perjurée 
! testimony, it appears that the wiretap obtained in my case was 
ijpossibly obtained as a resuit of perjured statements and that I 
should bc entitled to a new hearing, for the government’s case now 
rests on the perjury of a convicted félon. (I am also under the 
! impression that Mr. Sottile has pleaded guilty to several vio¬ 
lations having been arrested with other détectives from SIU.) 


< 
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THAT Mr. Joseph I. Stone handled my case on appeal to 
the Second Circuit Court of Appeals and to the Suprême Court 
having been assigned under the Criminal Justice Act because I was 
declared a poor person. 

THAT if possible, I am even poorer today than in 1972 and 
request that this pétition be filed without payment of fees and 
that Mr. Stone be assigned to represent me in any further legal 
matters or if a hearing is scheduled where I will need a lawyer. 

THAT Mr. Stone has assisted in preparing some of the^e 
papers and has clearly indicated that he will accept an assignmeW 
of the Court if so desired. 

WriEREFORE, it is respectfully requested that the judgment 
and conviction entered in my case be set aside pursuant to Title 
28 U.S.C. 2255 on the alternative that I be granted a full evi- 
dentiary hearing to bring forth these facts before the Court. 


é. s? 

ENRÏQUE HERNANDEZ"' 


Sworn to before me this 

trQ 

uciy ui " •" 


day of ' -y , 1974. 








Je’; Y 7 . H’Vj 

*•**■' |t . > ,viVi 







DEFENDAIT '■S .'ÎOTIO.J, iiY JOSEPi! I. STORE, ESO. FOR A SEW TRIAL 
ÿATEB SEPTEM3ER 27, 1974 WITH EXHÏBIT ANlJEXÊD toeRETO 


IMT ') STATES DISTRICT COURT 
JZASTeXN DISTRICT OF NEW YORK 


;ITED STATES OF AMERICA 


ENR1QUE HERNANDEZ, 

Défendant, 


NOTICE OF MOTION 
71 Cr. 874 


S I R S : 

PLEASE TAKE NOTICE that upon the judgment of conviction 
entcrcd in the above-entitled case on February 18, 1972, and 
upon ail prlor proceedings, Including the order of Hon. Jack D. 
Weinstein, U.S.D.J., dated July 22, 1974, and a further order 
datcd August 7, 1974, and upon the affidavit of Joseph I. Stone, 
dated September 27, 1974, the undersigned will subntt to 
Hun. Jack D. VJeinstein, U.S.D.J., on the llth day of October, 
1974, a request, 

r 

ENFORCING the above orders or in the alternative, 

1) Reverstng the conviction previously entered against ENRIQUE 
Hi'.»UJANDEZ ; 2) Icsuing a writ of habeas corpus bringing the 
défendant-realtor HERNANDEZ to che Fédéral House of Détention, 

427 West Street, New York, New York; and for a ferther order, 
RLLZASING the défendant HERNANDEZ on reasonable bail 
and granting the défendant a default purauant to Rule 55 of the 
Fcdcral Rules Oi Civil Procedure and entering the Judgment of 
default nurcuant to Rule 55 of the Fédéral Ruleo of Civil 
IV-cediiro; arr.l for any further relief aa this Court may decw 
J net and preper. 

l);-t(;d: New York, New York Youro, etc., 

Sepuc.ibor 27, 1974 

TO: DAVID TRACER, ESq. JOSEPH I. STOIJE 

United Statue Attorney Attorney for défendant 

Listcru District of N.Y. 277 Broadway 

United States Courthouse New York, New York 10007 


Brooklyn, N.Y. 
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r.: r r:vn':; district court 

i iJL.i’iiicr or liai york 

.X 

UÎÏITED STATES OF AMERICA 


-v- 

EHRIQUE HERMAHDEZ, 
Défendant 


X 


A F F I D A VIT 
71 Cr. 874 


STATE OF ! E\; YO?„; ), s . 

CÛUNTY OF NEWYORK ) 

JOSEPH I. STONE, belng duly sworn, déposés and says: 
Tbat I an aware of a court order issued by Hon. 

Jack B. Weinstein dated July 22, 1974, v.’here tho court stated, 
"Tho United States Attorney shall file, a responue within thirty 
days." 

That shortly after receiving tbis order, I accepted 
an appointnent as counsei for Mr. Hernandez pursuant to the 
Criiainal Justice Act and on August 6, 1974, I wrote a letter to 
tlio United States Attorney and to the court indlcating that I 
v.’ould appear on bebalf of Mr. Hernandez. On August 30, 1974, 

I wrote an additional letter to the court witli a copy to tho 
United States Attorney advislng thera that the orders of 
Septeraber 22nd and August 7th, 1974, had not bcon complied with, 
Tiiese lo.tters were dated August 30tli (ac mentioncd above) and 
September lOth, 1974. The September lOth letter was addresoed 
to David Trager as United States Attorney and I nave stlll not 
, rocclvf J an .-.nover fren the original notion submltted by Mr. 
Hernandez nor to any of my persistent letters. 


il 
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That I am personally aware since Mr. Hernandez filed 



' 




i 


hi.s original pétition that other S.I.U, détectives hâve 
testiiied about still racre illégal taps in Corso v. United 
States, 74 Civ. 720, before lion. Edward Weinfeld; Détective 
Lcttci testified ac to an illégal wiretap on the phone of Peter 
Cor90 and Détective Louis D'Ambrosto testified as to illégal 
wirctaps on Merit Johnson and Détective Cari Aguilus testified 
as to illégal wiretaps which were allegedly unknown to Leuci 
and D'Arabrosio. 

That as the investigations continue involving 
police officcrs of the Spécial Investigation Unit, it appears 
that there is an apparent pattern of corruption and illégal 
wirctapping, some of vüch bas corne before the courts and some 
which remain hidden by some of the perpetrators. 

That in lieu of ail the illégal activity surrounding 
the Spécial Investigation Unit, this court should order a new 
trial for petitioner Enrique Hernandez to ascertain whether the 
illégal taps previously testified to concerning co-defendants 
date and Quintinella were so tainted that everything thereafter 
would hâve been "fruits of the poison tree". 

It is also respectfully 6ubraitted that no "mlnimization 
hearing" was ever afforded Hernandez that I om aware of and 
accordlng to U,S. v. Bynum, 485 F. 2d 490, the government had 
a certain burder. to sustain which has not yet been sustained. 

Accordingly, judgment of conviction should be reversed, 
t!,c défendant Hernandez be granted a new trial, rcasonable bail 
be set and said judgmentshould be entered because of the délibérât 
defnult of the United States Government in failing to answer 
IetJtioucr 1 n affidavit and failing to comply with the orders 
oi the Court. i 


e 


Sworn to before me this 
?7th dny of Scpteinber, 1974. 



JOSEPH 1. STONH 







/ 





m 


■ 1 

cp 

A 7 

Sottilc-direct 807 


' i 

1 


THE COURT: When you said that the money vas 


i 

:> 

split bctwoen the four détectives, werc you inoluding 


H 

yourself 

in that group of four? 


5 


THE WTTNESf» : Yef:, sir. 


U 


s 

f 


THE COURT: Ail right. 


1 

Q 

Can you tell us vhat occurred in the car at 

’l 

H 

this location that you just described to us? 

• 

0 1 
4 ! 

A 

: The money vas counted. 

1 

in 1 

Q 

By uhom? 


il 

A 

By Fox and Novoa and I was given a share, 


17 

Aguiluz 

got a share and they retained a share. 

\ 

b 

0 

IIow much money wore you given? 

\ 

• 1 

l< 

i 

A 

Around $1600 or $1700. I don't remembor the 

♦ 

1 

t 

» ; . j 

exact aïnount. 


H. 

0. 

Did you see how much money the others were given? 

f 

n 

A 

They said it was an equal share. 


\b 

Q 

Who said that? 


il* 

A 

Fox, Novoa, Aguiluz. 


y 

;| 0 

Directing vour attention to September 11, 1970, 


ii 

did you 

participate in the arrest of the défendants named 


V 

Olace and Quintanilla in Manhattan? 


ii 

A 

1 

Yes, sir. 



Q 

Who else ansisted in that arrest? • 


« l 

i 

A 

In the physical arrest was Aguiluz and myself. 


• 

A 

■* ^ •’*'** * v c ii < roiio T .. . 
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cp :>ottile-direct 88H 

Q Di 1 there corne a time when you took those two 
défendants to a precinct? 

A Yes, sir. 

Q Could you tell us what precinct? 

A The 18 th. 

I 

Q • At approximately what time of day were you at 
“ « 

the 18th Precinct? p 

A Tt wîs after 12.30 in the morning. Perhaps one 
or two in the morninn when we final]y qot to the precinct. 

Q D d t here corne a time when Détective Novoa 
arrived at the precinct? 

A Yes, sir. 

0 Will you tell us when Détective Novoa arrived 
what happcned? 

A Détective Aguiluz told me that he had $7000 which 
he had taken off Olace or Quintanilla and he told Détective 
Novoa the saine thing and that we were going to divide the 
moneÿ equally between Novoa, Daly, who I don't recal1 being 
there, and myself and Aguiluz. 

O And what occurred after that, if you recall? 

A Détective Aguiluz gave me a share of that money. 

Q liow much money did he give you? 

A The exact amount was like between $1500 and 
$1700. I don't remomber the exact amount. 


I 




L 
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cp Sottile-d.rect S59 

0 7 "ido fron "he situation you just r.enti' r.ed ro 

us, dicî you on other occasions v/ith détectives other than 
Détective Novoa take ir.oney from défendants and divide it? 

A Yofi, sir, 

U Approx lm.nl <; 1 y hou iiuiiy othnr oconnionn? 

f ê 

A Approximately three or four'ot|yer occas ions. 

» • * • 

«i 

Q And did you participate in installing illégal 
wirc-taps? - 

A Yes, sir. 

Q On how many occasions did you do that? 

A Several occasions. 

Q Is this the first time Sergeant Sottile, that 

you are testifying to this information in public? 

A Yes, sir. 

Q Ilave you been promised anything in return for 

your testimony in this Cc.se? 

A No, no. 

MR. COSTELI.O: I can't hear him, your Honor. 
c a In terms of what would happen to me, I ha.ve no 
promise at ail, no. 

THF. COURT: Mr. Reporter, read the full answer. 
Iiec.iusc of the noise Mr. Costello may not hâve heard it. 
(Answer read.) 

MR. C,IUI.:a:;I : No further questions, your 


A 


mm 









LETTER DATED NOVEMBER 12, 1974, FROM JOSEPH STONE ESQ. TO 
IION. JACK B. WEINSTEIN _ ^ 


,/o ir /,X J y/ove, S? r ig 

ATTORNEY AT LAW 


'?/'/ C$soac/tf>ay, ijieuf 


REctor 2-2270 


November 12, 1974 


Hon. Jack B. Ueinstein 
United States District Judge 
Eastern District of New York 
United States Courthouse 
22b Cadman Plaza West 
Brooklyn, New York 


Re: U.S. v. Enrique Hernandez 
71 Cr. 874 


Dear Judge Ueinstein: 


I discussed Enrique Hernandez’s legal position witli hici 
on November il, 1974, and if hc were to subiait an affidavit to the 
court, he would allégé the following facts. 

That while incarcerated in West Street, Hernandez met 
ex-detcctive Joseph Novoa, who was recently convicted in the 
Southern District or New York. Novoa talkcd to Hernandez and 
informed hira that Détectives James Sottile and Cari Aguiluz main- 
taincd an illégal wiretap on the Chile Lido Restaurant, located 
at 23rd Street and 7th Avenue, New York, New York. That this 
tap was on the restaurant frora approximatcly June through October, 

1 9 y o • 

That Enrique Hernandez will allégé that his brothers 
and co-defendants, Martin Hernandez and Victor Hernandez called 
his nome frem the Chile Lido Restaurant. Enrique Hernandez wJ.ll 
also allège that co-conspirator Mario Sepulveda also called him 
îi-Oi.i that puonc, as bld co-defendant Madeline Pineda. Enrique 
Hernandez would also tastify that he himself used the Chile Lido 
P *ote, unawaro of the illégal tap during the above-mentioned 
p f'y J.od of tir'.o ./ Enrique Hernandez also daims that he was never 
a, -'-ucil a r.'.x.'imise trou hearin,; as to whetuer thcrc was any 

-•pt by b*..a rcouitoring oiiicers to im.it certain phone calls 
auu e.rclude certain privileged communications. That during this 
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Jom/xJ SL* 3? 

ATTORNEY AT LAW 


3$roac/uray. ^ieur *3^/0007 

RECTOH 2-2270 

- 2 - 

November 12 t 1974 


pcriod of tiine, Me. Hernandez called my office to discuss certain 
fanily legal business including a case involving his brother-in- 
law in the Southern District of New York. 

Enrique Hernandez feels that ail transcripts of ail 
intercepted conversations should be made available to the court 
and that he should hâve as witnesses to ascertain the extent of 
the legality the following police officers; Joseph Novoa, now 
in Lewisburg Penitentiary; Police Officer Owen Brodeur; Nora 
Painer; James Rogers; Lionel Tucket; James Sottile; Cari Aguiluz 
and Robert Luchi. Détective Luchi would be ablc to discuss at 
length many of the illégal taps that were prévalent during this 
period of tlme by the Spécial Investigations Unit. 

Mr. Hernandez is also aware that many of the above- 
nan ed officers vjere called upon to testii'y at different governmcntal 
investigative agcncies including the State Investigation Commission 
and the Police Department Internai Affairs Office and he feels 

that ail transcripts of their testimony should be made available 
to him. 


I hope the government can provide these witnesses 
within the time specified and I w.ill be happy to comply with the 
court s direction concerning the hearing of testimony. 

Thank you very much for your courtesy and considération. 

/\ 

Very truly yours, 


JOSEPH I. STONE 

JIS:nq 

cc : Charles Clayr.on, Ecq. 

A.r-s't. U.S. Attorney 
•laatcrn District of New York 
ce : ..r. Enrique Hernandez 
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Il UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


against 


ENRIQUE HERNANDEZ 


71 CR 874 


Défendant : 


United States Courthouse 
Brooklyn, New York 

Wovember 15, 1374 
2:00 p.m. 


Before 


HONORABLE JACK B. WEINSTEIN 


U. S. D. J. 


SHELDON SILVERMAN 

Acting Official Court Reporter 
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Appearances: 


DAVID G. TRAGER r Esq. 

Dnited States Attorney for the 
Eastem District of New York 

By: CHARLES CLAYMAN, Esq. 

Assistant United States Attorney 


JOSEPH STONE, Esq. 
Attorney for Défendant. 
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TKE CLERK: Criminal cause for hearing, 

U. S.A. versus Enrique Hernandez. 

TF1E COURT: Hov/ are you feeling, Mr. Hernandez? 

THE DEFENDANT: Fine, your Honor, thank you. 

THE COURT: la your faraily ail right? 

THE DEFENDANT: Not quite. 

THE COURT: No? 

THE DEFENDANT: It's hard on them. 

THE COURT: Yes, it i 3 . 

THE COURT: Do you want to produce your 
witnc-cses. This is a hearing. 

i iR. oTGi'.C i The Gcvemment gave rno a me zu c r an - 
dum about twenty minutes ago that I also gave to you. * 

I was under the impression that that issue 
had already been decided, whether we were entitled to 
a hearing or not. 

THE COURT: I’il give you a hearing. 

MR. CLAYMAN: Could the Government be heard? 

THE COURT: Yes. 

MR. CLAYMAN: I gave the mémo to the Court 
la3t night, but not to repeat what's in it, but 
Mr. Hernandez brought a sériés of daims to the Court 
and he'3 entitled to discover évidence, but that 
simply isn't the case. 

He daims — ne makes a sweeping, amorphous 


U 
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conclusory language that deals in vague general!ties, 
and the corruption in SID, Spécial Investigation 
ünit, illégal wire taps of a Détective Sottile 
Bpilled over to his case. He hasn't offered an iota 
of proof. 

THE COÜRT: Let hlm produce the witnesses 
and go ahead. 

MR. CLAYMAN: I received a letter from Mr. 

Stor.e whereby he asks not only for the officers who 
testified in the hearing, not only in the trial — 
not only for Mr. Sottile, but also Mr. Luci, 

Mr. Nuveou — these are police officers who had 
nothing to do with the trial. These are police offi¬ 
cers, as I'm sure the Court is aware, who are coopérât 
ing with the Government. 

Before the Government will produce those 
witnesses, we'll ask for an offer of proof as to 
exactly what they're going to prove on the very 
narrow issue of newly discovered evidence. 

THE COÜRT: Hâve you interviewed them? 

MR. STONE: They're unavailable to me. 

They're in safekeeping. The Government has raade no 
bones about that. I ask they be produced under the 
exclusive right of the Government. 

THE COURT: Let's hear who you hâve first to 
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5 


see if fcherc's anything to this. 

MR. STONE: T would like to call Détective 
Sottile first. 

THE COURT: Did this go up on appeal? 

MR. CLAYMAN: Yes. 

THE COURT: Let me hâve copies of the briefs 
so it would refresh my recollection. It was tried 
somo time ago, wasn't it? 

JAMES SOTTILE, called as a witness, being 

first duly swom by the Clerk of the Court, testified 
as follows: 

THE CLERK: Full name please, and spell your 
last name for the record. 

THE WITNESS: James Sottile, S-o-t-t-i-1-e. 
DIRECT EXAMINATION 
BY MR. STONE: 

Q Mr. Sottile, are you still a police officer? 

A No, sir. 

Q Were you a police officer attached to the 

Spécial Investigation Unit in 1970? 

A Yes, sir. 

0 nid yoxi conduct an investigation where a 

Mr. Oiate-Romero and Mr. Quintanilla were suspects? 

A Yes. 
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Sottile-direct 6 

2 

Q 

Did they frequent the Chile-Lindo Restaurant? 

3 

A 

I had seen them there, yes. 

4 

Q 

Do you know where that restaurant is? 

5 

A 

West 23 Street. 

6 

Q 

In Manhattan? 

7 

A 

Yes. 

8 

Q 

Did you testify in the case of United States 

9 

versus Joseph Nuveou in the Southern District of New York? 

10 

A 

Yes. 

11 

Q 

During your testimony in that case , did you 

12 

State that you maintained a séries of illégal wire taps? 

13 

A 

Yes. 

14 

Q 

Did you specifically State that one of the 

15 

persons who 

was the target of your illégal wire tap was 

16 

Quintanilla 

and Olate-Romero? 

f 17 

A 

Yes. 

18 

Q 

Mr. Sottile, how many illégal wire tap3 did you 

19 

participate 

in from June 1970 through Novernber 1970? 

20 


MR. CLAYMAN: I object, your Honor. 

21 


THE COURT: Sustained. Let's get to the issue 

22 

here 

• 

23 

Q 

Did you hâve an illégal wire tap at any time 

24 

on the Chile-Lindo Restaurant between June and October of 

25 

1970? 

• 
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1 

Sottile-direct ^ 


2 

A Yes. 


| 3 

q Was that particular wire tap maintained — 


4 

was the listening post at the Atkins Glass Store, 152 West 


5 

24th Street, Manhattan? 


6 

A Yea. 


7 

q When was that illégal wire tap put in? 


8 

A In the beginning of Septernber. 


9 

0 Of 1970. 


10 

A Yes. 


11 

q When was it terminated? 


12 

A It was terminated in October and again started 


13 

up for a short time, I believe, in November. 


14 

THE COURT: What year? 


16 

THE WITNESS: Finally terminated in November 


16 

of 1970. 


17 

TIIE COURT: 1970? 


18 

THE WITNESS: Yes, your Iîonor. 


19 

THE COURT: When was it started? 


20 

THE WITNESS : Early Septernber ; the first week 


£ 21 

in Septernber. 


22 

Q Was that a téléphoné tap on the phones in the 


23 

Chiîe-Lindo Restaurant? 


24 

A The phone, yes. 


25 

O 

Q One phone 







2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

» 

13 

14 

I 

15 

16 

17 

18 

19 

20 
21 
22 

23 I 

24 

25 


fl 19 

Sottile-direct 8 

A Yes. 

Q Was that the only illégal tap that was at 

the Atkins Gla3S store listening post? 

MR. CLAYMAN: Objection. 

THE COURTî Why do you need more? 

MR. STONE: I want to know if there was another 
one from that listening post. We hâve evidence to 
develop they used that as a listening post. 

THE COURT: Go ahead. 

Q Were there any other illégal taps where the 

Atkins Glass store wa3 a listening post at that time? 

A No. 

q Who monitored those calls? 

A Détective Aguiluz in the beginning. Later on 

Détectives Riviera and Martinez and Détective Nuveou. 

Ç In between the monitoring of these illégal 

taps, did you also conduct surveillance with certain persons 
as suspects? 

A We conducted surviellance of the Chile-Lindo 

and ail persons who entered or left the Chile-Lindo. 

0 Did you see Enrique Hernandez enter or leave 

the Chile-Lindo at any time? 

A No. 

Q Did you keep any notes on the illégal wire tap? 
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Sottile-direct 9 

A No. There may hâve been notes at th. t time, 

but we didn't keep them. 

Q Were these illégal wire taps recorded? 

A No. 

Q They were — 

A Not on paper. They were recorded on tapes, 

yes. 

0 That's what I raean. 

A Yes. 

Q Do you know where those tapes are presently? 

A No, we destroyed them. 

Q When were they destroyed? 

A It's hard to say. The procedure was to destroy 

them shortly after we — we didn't kcep them around very 
long. We re-used them. 

Q Did you conduct or hear any voice of Mario 

Sepulveda on those tapes? 

A Yes. I hâve to State I don't speak Spanish. 

Q Was Détective Martinez your Spanish-speaking 

officer at that time? 

A No, at thi3 time it wa3 Détective Aguiluz and 

Détective Nuveou, only those two détectives. 

Q They both speak Spanish; is that correct? 

A Up until the arrest of Olate. 
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0 Then after that, who was the Spanish — 

A Later on, the interpreters were Aguiluz, 

Martinez, and Rivera. 

Q Did you ever hear the voice of Madeleine 

Pineda? 

A No. 

Q You're sure of that? 

A Let me say that — Oh, well, I heard voices 

in Spaniah at that time, and at this tiroe I could never 
tell you who was on that particular line because I wasn't 
the interpréter. My information was taken frora the détec¬ 
tives who were doing the interpreting for me. 

Q Did they ever give you the name of Madelaine 

Pineda at any time during the existence of these illégal 
taps? 

A No. 

Q Did they ever give you the name of Enrique 

Ile mande z? 

A No. 

Q Did they ever give you the name of Mario 

Senulveda? 

A No. 

Q Did they ever give you the name of Peewee 

Hernandez? 
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A No. 

0 Ever give you the name of Victor Hernandez? 

A No. 

Q Did they ever give you the name of James 

Miller? 

A No. 

0 Ever the name of Pluggie? 

A No. 

Q Tell us what nanes you overheard on that tape. 

MR. CLAYMAN: Objection. 

THE COURT: Sustained. 

Q After tapping that phone, did you hâve occasion 

to follow Olate and Quintanilla? 

A Yes. 

Q Did you make an arrest based on what you over¬ 

heard on that phone? 

A No, not really, no. 

Q Did the illégal wire tap fumish you any 

îoads concerning the arrest of Olate and Quintanilla? 

MR. CLAYMAN: I would objoct to the form of 
the question, your Honor. 

THE COURT: I will allow it. 

A Only to the extent,the wire tap provided 

/ 

41 

inLoruation on a certain rooin number in the Century Paramount 
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Hôtel; information that that person who later was deter- 
mined to be Gilberto Pasquale was involved in narcotics 
trafficking. At that time I didn't even know that it would 
be with Olate and Quintantilla. The following of Olate 
and Quintantilla was the day prior to their arrest. 

Q You overheard — Did you overhear them 

making arrangements to meet on the illégal wire tap? 


What did you overhear in the illégal wire tap 


conceming them? 


nothing. 


Nothing, conceming Olate and Quintanilla, 


Did you ever get any leads out of Chile-Lindo 


conceming drug trafficking? 


Yes. 


Q What leads did you get — 

MR. CLAYMAN: Objection. 

TIIE COURT; 1 1 11 allow a little fishing around, 
Go ahead. You may answer it. 

A Well, the leads were after the Olate and 

Quintanilla arrest. Do you want — 

THE COURT; No, just from the wire tap. 

A The lead, you know, we got was just general 

talk about drug traffic. We suspected drug traffic of the 
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people v.»ho frequented there. There w as no lead that brought 
us someplace where we, you know, macle a seizure or got cnto 
anyone else up until that time. 

Q I mean aftei* that time, did you get any naines 

of people from the illégal v:ire tap? 

A Yes. 

Q , What naines, whose naines did you get? 

MR. CLAYMAN: Objection, again, your Honor. 

THE COURT: What naines are related to this case? 

MR. STONE: I gave five of them. 

THE COURT: Any others? 

MR. STONE: I don't know the other défendants. 

THE COURT: Give him the naines. It was a 
rather full discussion and hearing on the source of 
the wire tap. Was the source the Chile-Lindo 
material? 

MR. CLAYMAN: The Government's brief would 
point out sections in the record where the Court it- 
self, after allowing defense attorneys to cross- 
examine Détective Brodeur, there was an allégation 
by ose of the attorneys that. the informant was 
fictitious. They went into — cross-examined 
Brodeur to a great extent and then the Court stated 
that at thi 3 time pursuant to Rule 510, Subdivision 











1 


A 25 

Sottile-direct 


14 


2 

3 

4 I 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


C, paragraph 3 — on page 72 of the transcript of 
the rcvised draft of the proposed rules of evidence: 
"I'il see both of these vitnesses." being Brodeur, 
the affiant of the wire testimony as to the informant. 
"I'il see both these witnesses in chambers without 
the presence of either counsel. 1*11 examine them 
myself. lîave them corne in now one at a time. We'll 
take a fifteen-minute rece3S." 

The Court cornes out. "Gentlemen, these 
records will be sealed. The records of the in caméra 
investigation will be sealed.. Is there anything 
further?" 

The Court found there was sufficient basis, 
based on the examination of the détectives and the 
sealed record the Court took as to the legitimacy 
of tho informant. There was never any statement, 
any examinaton that any leads from the Chile-Lindo 
are from investigation which Détective Sottile — 
not part of the team that worked on their case. 

THE COURT: I don't remember what was in the 
record. Do you want me to look at it? 

MR. STOMEî I don‘t remember either. 

MR. CLAYMAN: It was sealed. You wouldn't 
remember. 
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THE COURT: I saw it. I just don't hâve any 
clear recollection. 

I 

HR. CLAYMAN: I would ask if the Court deems 
it nccessary to — 

THE COURT: We'll hâve to get the sealed 
record in this case. 

Q Mr. Sottilc, I show you the indictreent, 71-CR- 

874, and ask you if you will read that, including the list 
of co-conspirators, and ask you if any of those naines are 
familiar or divulged to you pursuant to the illégal wire tap. 

None of thon, ahsoluteiy none of them. were 

divulged. 

Q Did you ever hear of these naines on the illégal 

wire tap? 

A None of them. 

Q Celestino Valverde? 

A No. 

Q Did you eventually arrest Mr. Quintanilla and 

Mr. Romero? 

A Yes. 

Q Was there a seizure of narcotics as a resuit 

w their arrest? 

A Yes. 

Q Was there a hearing to suppress on that 
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2 

seizure of 

narcotics? 

3 

A 

In fédéral court? 

4 

Q 

Fédéral or state court. 

5 

A 

It was a hearlng in the State court; however. 

6 

Olate and Quintanilla weren’t there. It was on Pasquale. 

7 

ne junped bail before the end of the hearing. 

8 

Q 

Was there a narcotic evidence seized that was 

9 

introduced 

in this fédéral trial, 71-CR-874? 

10 

A 

In the trial of the People you just showed me? 

11 

0 

Yes. 

12 

m 

À\ 

Yes. 

13 

Q 

Was that the narcotics that you seized in 

14 

connection 

with the arrest of Romero and Quintanilla and Pas¬ 

15 

quale? 


16 

A 

ses. 

17 

Q 

At any time did you divulge to the Assistant 

18 

United States Attorney or to any defense counsel that there 

19 

was an illégal wire tap présent during the course of your 

20 

surveillance and investigation of those défendants? 

21 

A 

No. 

22 

Q 

Besides the officers that you mentioned, what 

23 

cc.V-r officers wore av/are of the existence of this illcgal 

24 

wire tap? 


25 


MR. CLAYMAN: Objection, your Honor. 


- 


T" 
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2 

THE COURT: l'il allow it. If you can recall. 


3 

A Lieutenant Egan. I mentioned Daly. In addi¬ 


4 

tion to the others I hâve already mentioned? 


5 

Q Yes. 


6 

A I think it’s just Lieutenants Egan and Daly, 


7 

Détective Daly. 


8 

0 Was Lieutenant Egan at that time your superior 


9 

officer? 


10 

MR. CLAYMAN: Objection. The Government does 


11 

want to prevent a fishing expédition. 


12 

MR. STONE: Limited and pointing. 


13 

THE COURT: A limited finhing can't be 


14 

avoided. I'm going to permit it. 


15 

A Yes. 


16 

Q Do you know or did you know in October and 


17 

November of 1970 Police Officer Owen Brodeur? 


18 

A At that time I believe I knew his name but 


19 

I didn't know him. 


20 

Q Did you know Officer Cruet? 


21 

A I never really met them until, you know, came d 


22 

down hero to give testimony on this case. 


23 

Q Was Lieutenant Egan also their superior officer 

? 

24 

A I don't know. He was the commanding officer 


25 

in late 1970. He was the only commanding officer, so he 
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would also hâve to be thoir commanding officer, also. 

q I see. Is it fair to say that the comraanding 

officer of the Spécial Investigation Unit would be aware of 
ail the wire taps that his office was maintaining? 

A I wasn't privy to what he was aware of and not 

aware of. He was aware of my wire tap and never had any 
discussions with him about what, you kncw, he would know 
about other teams and what they were doing. 

Q Détective Rogers? 

A I don't think I knew Rogers at ail. Even by 

name. 

I 

Q Did you know a Huey Pinoda? 

A No. 

Q Did you ever hear his name over the téléphoné? 

A No. 

0 Did you let Lieutenant Egan listen to any of 

these tapes? 

A No. Let me clarity that. I don't recall him 

but once ever going into that actual promise. We met him 
in the area. He only once went in there that I recall. 

q Is it fair to State then that ail the taps 

n that phone were probably in Spanish or ail the conversa¬ 
tions? 

A Yes. 
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q who would be — When you say Aguiluz, Huveou 

and — 

A Up until the time of the errent, Olate, 

Martinez vas not there, had nothing to do wi ' h this thing. 

It vas only myself, Aguiluz, and Nuveou. 1 '»■«* did most 

of the interpreting. Nuveou did lésa of i*. - ause he 

didn* t hâve as intimate knowledge of Spanic*. - Aguiluz did. 

0 So the naines I mentioned to you, you might 

not even hâve remeinbered if they were in Spanish; is that 


correct? 


I didn't listen to the tapes. There vas no 


point. I wouldn’t know what they were talking about. 

I wouldn't recognize the naine on the tape. 

q Did you ever follow anybody after listening 

to a conversation in the Chile-Lindo? 

A Yes. 

q who did you follow? 

A Many of the people who were there. I don’t 

know them ail by naine. 

q You would hear a conversation. You would then 

follow someone if you thought it was drug related until 

you could sco what they were doir.g; is thr.t correct? 

MR. CLAYMAN: Objection. 

THE COURTî I'H allow it. 
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A Ye3. This happened at ti:ne 3 , yes. 

Q It happened from June until October of 1970? 

MR. CLAYMAN: Objection. That wasn't the 
testimony. 

Q What were the dates? 

A The first week in September until sortie time 

November, with interruptions of inactivity in between. 

THE COURT: I hâve now dclivered to me the 
transcript, sealed, 71-CR-874, by my order on 12/3/197 
Any objection to ray unsealing it? 

MR. CLAYMAN: No. 

MR. STONE: No. 

THE COURT: I hâve re-examined these sealed 
minutes. I don’t see that there's any reason to 
keep them sealed any more. The case has long since 
been over. 

MR. CLAYI1AN: Except, your Honor. If there 
are any nomes raentioned. 

THE COURT: No nomes raentioned. It doe~ 
indicate that it didn't corne from the wire tap. 

Mark the sealed record as Court Exhibit 1. 

I hâve an original and tv/o copies. I'il 
give you each a copy. 

(Documents handed to counsel.) 
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THE COURT: And the original la raarked as 
a Court exhibit at this hearing. 

THE CLERK: So raarked, as Court Exhibit 1. 
(So marked) 

THE COURT: We don't need the envelope any 
longer in which it was sealed. No objection having 
beon indicated — 

MR. STONE: No, your Honor. 

MR. CLAYMAN: No. 

THE COURT: Where are you now? 

THE WITNESS: Unemployed. 

Q Mr. Sottile, dld you ever hear the narae S.S. 

MAIPO over the illégal wire tap? 

A No. 


Q You're sure of that? 

A Yes. 

Q Did you ever hear any reference to any ship 


over the illégal wire tap? 


A There were many searaen who frequented the Chile 


Lindo and I know of conversations that were related to me 
whorein sosncn would talk about ships, although it was 
rrraon for 'cheva, you kncw, to tnlk about it. Many of the 
frf.quonters were Chiloan seamon. 

q Did you hear any conversations about any of 
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the — were these Chilean ceair.en, where they were talking 
about swimming and getting something froin the boats, the 
ships? 

A I don't recall any conversation. 

Q On the fourth day of September of 1970, did 

Ronero, Quintanilla, Borrone-Iglar, Mario E^pulveda, and 
Celestino Valverde or any co;nbination of tliose naines hâve a 
conversation that you overheard on the illégal wire tap? 

A No. 

0 You're sure of that? 

A As I sa.<d r T didn't lis te n to tho wire taps 

beeause I didn't know. There was Spnnish, but there was 
no conversations about any of these people. It was only by 
the photographs I had taken that I learned their naines, 
years later. 


Q Did anyone — Did you ever hear anybody raen 

tion any particular quantity of cocaine or narcotics over 
the illégal wiretap? 

A At one time in late Hovember there was. 

Q Approximately what day in late November, do 

you know? 


A No. It was with anothor case. 

Q Do you know the names of people connected 

with the other case? 
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conversations on the illégal wiretap? 


locations. 


No, it was during. It was frora two separate 


I'm saying you had an illégal wiretap and you 


overheard conversations; is that correct? 


Ye3. 


Q After you overheard the wire taps and the 

conversations, you became suspicious of certain activities 
taking place in the Chile—Lindo; is that correct? 

MR. C.LAYMAN: Objection, your Honor. 

THE COURT; Overruled. 


Yes. 


And then you took the photographs; is that 


correct? 


Q When did you take the photographs in relation- 

ship to the listening of the conversation? 

A That's difficult for me to recall because 

I took ail the photographs and I took thera from across the 
Street from the Chile-Lindo. It's quite possible at that 
time that we didn't even hâve the illégal wiretap in yet. 
Because the photographs were just a general intelligence 
type of information so that we could hâve other people look 
at them and try to détermine * who, you know, if anyone 


i 
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would be involved and I'm not quite sure that we had the 

\ 

wiretap in yet when we were taking photographs. The reason 
I say that is because I recall Aguiluz being up with me 
and Nuveou and Daily being up with me from the observation 
post where we took photographs. I can't really say if we 
had the wiretap in at that time. The first thing we did 
when he got there was set up photographie observation. 

Q On the photographs that were offered in evi- 

dence in this case, did they hâve dates on the back of them? 


0 Would you testify as to the date you took the 

photographs in court? 

A On some — I believe I did on sonie of them, yes 

MR. STONE: I ask the Government if they can 
fumish me with the trial transcript to refresh 
the witness's recollection. 

MR. CLAYMAN: Is it necessary? 

THE COURT: If you hâve it. 

MR. CLAYMAN: I hâve some of it. 

THE COURT: Your testimony was fairly exten- 
sive, wasn't it? 

MR. CLAYMAN: No, your Honor. 

THE COURT: Short. 

MR. CLAYMAN: Not extensive at ail. 
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THE COURT: See if you can find it. 

MR. STONE: I’il continue if you'11 let me 
corne back to it. 

MR. CLAYMAN: i hâve it. 

(Handed to Mr. Stone by Mr. Clayman.) 

Q Ôfficer Sottile, I show you your testimony, 

page 942 until 948 and ask you to read it over, if you 

would (handing to vitness) and see if that would refresh 
* 

your recollection. 

(Pause) 

Q Does that refresh your recollection as to 

approximately what dates you took these photographs? 

A Yes. 

Q When? 

A Between the 2nd and the 9th of September 1974. 

Q 1974? 

A I'm sorry, 1970. 

Q During that early period of time, September, 

was the illégal wiretap already installed? 

A It was definitely installed prior to the 

arrest of Olate and Quintanilla. 

Q How long before? 

A A matter of days. I couldn't tell you exactly 

what date it was installed. 


25 
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2 

Q Would you say about four or five days at 


3 

least before the arrest of Quintanilla and Olate? 


4 

A I would say so. 


5 

Q Did you arrest Quintanilla and Olate on 


' 6 

September lOth, 1970? 


7 

A The lOth or llth. 


8 

Q The night of the lOth and early moming of 


9 

the llth? 


10 

A - Yes. 


11 

Q That was at the Century Pararaount Hôtel? 


12 

A Yes, in front of it. 


13 

Q You testified in court that you went to thau 


14 

hôtel on the basis of information you received; i 3 that 


15 

correct? 


16 

A Yes. 


17 

Q Did you advise the Court or the United 


18 

States Attorney that some of the information you received 


19 

prior to going to the Century Paramount was information from 


20 

illégal wiretap? 


21 

A No. 


22 

Q When you arrived at the Century Pararaount, 


23 

you made an arrest and you seized narcotics? 


24 

A Yes. 


25 | 

Q And you testified about that in this trial; 
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is that correct? 

A Yes. 

Q Prior to the arrest of Olate-Ronero, had you 

previously taken pictures of them? 

A Yes, but I hadn't had them developed yet, but 

I had known — one of them shows up in the picture, 
Quintanilla. 

Q I call your attention to page 953-954 con- 

ceming the arrest and the photographs and ask you if that 
will refresh your recollection as to how you testified in 
the first trial (handing to witness). Isn't it bottom of 
953, sir? 

> (Pause) 

Q Does that refresh your recollection as to 

whether or not you had photographs with you at the time 
that you made the arrest of Olate and Quintanilla? 

A What I said here is true and what I hâve just 

told you is true. 

Q Did you hâve photographs of Olate and Quintan¬ 

illa at the time you made their arrest? 

A I don't believe I physically had photographs 

on me at the time I made the arrest. I don't think I had 
had them processed, but, as I said here, I had taken their 
photographs and I immédiately recognized them, because I had 
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followed them before. 

Q Did you follow them because you overheard a 

conversation in this illégal tap? 

A I don't recall. 

C 

Q How many reels would you estimate were 

obtained from this illégal tap? 

MR. CLAYMAN: Objection, your Honor. 

THE COURT: Sustained. 

0 * Do you know where Détective Riviera i 3 now? 

A No, sir. 

Q Détective Martinez? 

A No, sir. 

Q Is it fair to say you haven't kept in contact 

with any of the détectives you worked with then? 

A That's true. 

MR. STONE: Might I bave a few minutes, your 

Honor. 

THE COURT : Yes. 

(Pause) 

THE COURT: Anything further? 

MR. STONE: I'm asking Mr. Hernandez if 
there is anything else he can think of. I'm not 
planning to ask any unless he has a particular 


suggestion 
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TIIE COURT: Any cross-examination? 

MR. CLAYMAN: Just one or two questions. 
THE COURT: Go ahead. 


CROSS EXAMINATION 
BY MR. CLAYMAN: 

Q Détective Sottile, during the time that you 

were working on the investigation of the Chile-Lindo 
restaurant, were you aware of what investion Détectives 
Tucket or “Cruet or Brodeur were working on? 

A No. 

0 Did you talk with them at this time? 

A No, I never had any conversations. 

Q When was the first time to your knowledge — 

When was the first time it was brought to your attention 
that the seizure, the arrest of Olate and Quintanilla had 
ary relationship to the investigation that Tucket, Cruet 
and Brodeur were conducting? 

A When I was called down here to the Eastern 

District to préparé my material for the case. 

Q That was well after the arrest in this case; 

is that correct? 

A Yes, immediately prior to this case. 

Q Did you know that they were conducting wiretapa 

of Madelaine Pineda or Enrique Hernandez or Mr. Miller? 


I 
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A No. 

Q At the time you were working at SIU, how 

many people were working in the unit? 

A Seventy-five. 

c 

MR. CLAYMAN: No further questions. 

THE COURT: Did you lie at the trial before 

me? 

THE WITNESS: Your Honor, with respect to the 
facfc that I originally went to the Century Paramount 
as a resuit of what an informant told me, I lied. 
That information actually came from illégal wiretap, 
but it was very sketchy information. It was just 
a room number, and from that room number I developed 
who Gilberto Pasquale was, and I went on to observe 
him and then he led me to others that I had visually 
observed and taken photographs of at the Chile-Lindo. 

THE COURT: The détective was cross-examined 
rather thoroughly. 

What else do you hâve? 

Thank you very much, sir. That will be ail. 
(Witness excused) 

MR. STONE: I would serially call Détective 

** V ' »V ' 

Aguiluz. ^ 

MR. CLAYMAN: Détective Aguiluz is not here. 
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Détective Sottile testified what occurred over those 
wirea and the relationship,if any, they hâve. Dé¬ 
tective Aguiluz is a détective who is cooperating 
with the Government in various SIO cases. I fail to 
see how his presence would aid the hearing. 

MR. STOHE: le would be instrumental. He 
was the Spanish-speaking officer. 

It is our claim there was an illégal tap # we 
clearly established on direct examination — 

- THE COURT: Well, is there any of the Spanish- 
sj^aking people around? 

MR. CLAYMAN: No, your Honor. We hâve Détec¬ 
tive Brodeur, Cruet, and Tucket, who worked with the 
wire tap, which was litigated at the trial, wiretap 
that you questioned them about. They're here today 
to answer any questions that Mr. Stone may hâve. 

THE COURT: Did any of the information that 
you had resuit in the wiretap that was used in this 
case? 

MR. SOTTILE: No, I hâve no knowledge of 
that team' s activities or the3e people. 

THT. COURT: I don't understand the connection. 
There was an illégal wiretap. There are a lot of 
illégal activities, but that doesn't give you the 
right to reopen every case. I don't understand — 
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MR. STONE: If we can show, and we hope to, 
that this information was given to Egan and Egan 
might havo suppliod some of that information to the 
other officers — 

THE COURT: They're here. 

c 

MR. STONE: That's right. I would like to 
go in order, if I could. 

THE COURT: Bring them up. 

MR. CLAYMAN: Brodeur, do you want him first? 

MR. STONE: I prefer to develop, if we're 
going to hâve to adjourn for Aguiluz — 

THE COURT: I don't want to. It seems to me 
too tenuous. We went into this fully at the last 
trial. I just don't cee it. 

I gave you full opportun!ty to try the illegal- 
ity of the wiretap. 

MR. STONE: I'm not criticizing anybody in 
hindsight, your Honor. I did not try the issue. 

Cne attorney represented four défendants, two of 
which were suf'ects of wiretap, Enrique Hernandez and 
Madelaine Pineda. Perhaps in his haste, he neglected 
to bring forward a roquirement for minimization and 
a requirement for notice. 

THE COURT: Well, that may be, but we're cer- 


tainly not going to retry that issue at this time. 
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2 

Let's hâve a break for a few minutes. Make 

3 

it brief and get to the point. I hâve another trial 

4 

starting and thus far — • 

5 

MR. CLAYMAN: We hâve both Cruet*and Tuckett• 

6 

outside if Mr. Stone would like to speak to them. 

7 

• (Recess) 

8 

THE COURT: I hâve resealed the material that 

9 

was unsealed. Counsel is instructed not to reveal 

10 

/• 


its contents to anyone, including the défendant. 

11 

THE CLERK : Who is the next witness? 

12 

MR. CLAYMAN: Mr. Stone has talked to the 

13 

three détectives. 

14 

TIIE COURT: Do you want thera for anything? 

15 

MR. STONE: No, I don't. 

16 

THE COURTH Do you hâve any further evidence? 

17 

MR. STONE: I would like to call the défendant 

18 

to the stand. 

19 

THE COURT: You may. 

20 

MR. STONE: On second thought, the défendant 

21 

has askod me to call Brodeur, and I will at this 

22 

time. 

23 

THE COURT: Very well. 

24 


25 

* 

y 


i 
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BRODEUR, Shield 564, llOth Precinct, 

Investigating Unit, called as a witness, being first 

duly swom by the Clerk of the Court, testified as 

followss 

TUE CLERK: Full naine, and spell your last . 

name for the record. 

THE WITNESS: Owen Brodeur, B-r-o-d-e-u-r. 
DIRECT EXAMINATION 
BY MR. STONE: 

Q Détective Brodeur, did you sign an affidavit 

on September 25th, 1970 requesting that a téléphoné tap be 
placed on the phone of Enrique Hernandez? 

A Yes, 

Q Did you also sign an affidavit on the 23rd 

of October, 1970, requesting that a téléphoné tap be placed 
on the phone of Madelaine Pineda? 

A Yes. 

Q Did you personally give those affidavits to 

the ^udge? 

A Did I personally? 

Q Yes. 

A Yes. 

Q You were présent wh*»n the judge signed them? 

A Yes. 
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Q He asked you certain questions; is that right? 

A Yes. 

Q During the month of Septeraber of 1970 did you 

personally conduct any surveillance directed toward the 
person or premises occupied by Enrique Hernandez? 

A During the month? Yes. 

Q What period of tiroe did you devote surveillance 

towards Mr. Hernandez? 

MR. CLAYMAN ï I would object to this line of 
questioning. 

THE COURT: What ground? 

MR. CLAYMAN: This wiretap is fully litigeted, 
cros3-examined extensively on trial. His counsel — 
whatever his contention is, somehow or otherwise 
that it affec*-ed this one, he has cross-exarained 
Mr. Sottile. If he wants te ask this détective 
whether he has or has not, whether the surveillance — 
I don’t think it's relevant. 

THE COURT: Can you get to the main point, 
please, without — 

MR. STONE: After this question. 

THE COURT: Answer the question, if you can. 

A You asked broadly wha‘* surveillance I con- 


ductcd? 
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Q That's right. 

A I was part of a team and the team conducted 

survillance. Other members conducted part of it. At this 
late date I. can’t say exactly what parts I conducted. 

Q Would you say you spent at least twenty hours 

during the month of September actually with a team surveill- 
ing Enrique Hernandez? 

A Actually, not to my knowledge, I don't believe. 

Q Did you conduct an investigation where 

Enrique Hernandez was the target for over two weeks during 
the month of September? 

A He was the subject in a large investigation, 

not specifically just the target. 

Q How much time did you spend investigating him? 

A I hâve no idea. 

Q More than two weeks? 

A In the whole investigation? 

Q Yes, prior to the time you got the wiretap 

order. 

A Prior to the time we got the wiretap order, 

I couldn't say exactly the time. In the vicinity of two 
weeks, more or less, I can't say exactly. 

Q Do you rember any person seeing Enrique Her- 

« 

handez before receiving the wire tap? 
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A I'm trying to remember between three wire taps, 

I think there were times when he came out of the house. 

I know there waa a tiine that my partner saw hira and I can't 
remember spécifie times right now, sir. 

c 

Q Did you know Lieutenant Egan on the 23 of 

» 

September, 1570? 

A Yes, I did. 

Q Was he ycur commanding officer? 

A “ Yes, he was. 

Q Was he also the commanding officer of then 

Sergeant Sottile? 

A Yes. 

Q Did you ever hâve any conversation with Egan 

concerning your investigation of Enrique Hernandez or James 


Miller? 


Yes, I did. 

Did he advise you that any of them were seen 


at the Chile-Lindo restaurant? 




Did you ever discuss the Chile-Lindo restaurant 


with Lieutenant Egan? 


A I think one tirae we told hira Chile-Lindo came 

up, that I heard the narae Chile-Lindo. Ile said — I’m not 
ready to say the exact words but I remember something to 
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39 


the effect of "Well, that may hâve something to do with 
another investigation. You stay on yours and stay away 
froin there." 

He said he didn't want the two investigations 
going together, and that was ail. 

Q Did he give you the naines of any of the 

people in the other investigation? 

A No, they were ail kept strictly secret. 

Q „ Did you co-ordinate your investigation with 
Lieutenant Egan? 

A We gave hira ail of our information. He did 

the coordinating and then the other investigations, we had 
no knowledge of any other investigations. 

Q Did he help you draw up your wiretap affidavits'* 

A No, sir. 

Q Do you know how many wire taps were on the 

phone of Enrique Hernandez? 

A One. 

Q Was that in the Bronx? 

A Yes. 

Q Was there any wire tap on Mr. Enrique Hernandez 

in Westchester County that you know of? 

A No. 


Q 


Are you aware of any illégal wiretaps conducted 
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by any agents that you were working with or cooperating with 
between September and November of 1970? 

A None at ail, sir. 

Q You*re not aware of any? 

A No, sir. 

Q Did you ever receive any information from Dé¬ 

tective Aguiluz? 

A No. 

Q " Do you know him? 

A Yes. 

Q Did you' ever talk to him between September and 

November of 1970? 

A On payday, a good portion of the men assigned 

to the office used to corne into the office to pick up their 
checks. I may hâve talked to him then. I had no private 
dealings with him or talks with him. I knew him from the 
office to say hello, that’s ail. 

Q Did you know Sergeant Sottile? 

A Yes. 

Q Did you talk to him? 

A The same way. 

Q Did you ever discuss your cases with him? 

Did he ever discuss your cases with you? 

A Only when the case was being prepared here 











in this building. 
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Q When did you first become aware that Sergeant 

Sottile conducted an illégal wiretap at the Chile-Lindo 
restaurant? c 

A When I heard it from the Assistant U.S. 

Attorney. 

Q That's Mr. Clayman? 

A Yes. 

0 

Q You heard that today or a couple of days ago? 

A Yesterday or the day before. 

Q The only informant that you had was the one you 

discv.ssed with Judge Weinstein in 1971; is that correct? 

A Yes, sir. 

Q And you received no information from any 

other police officer that you didn't tell us about? 

A No. 

Q Di 1 you ever receive any information from 

Détective Luci? 

A No. 

Q You know Détective Luci? 

A Yes. 

Q Do you know Détective Annun ^Lata? 

A Yes. 


Q 


Did you ever receive any information from 
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Détective Annunzlata? 

A I never worked with them. 

Q In your wire tap3 of Enrique Hernandez and 

Madeleine Pineda, did you ever overhear them call the Chile- 
Lindo restaurant? 

A I remeraber vaguely about the Chile-Lindo 

coming up. Whether it was incoming call and the name Chile- 
Lindo restaurant was mentioned, or outgoing call that went 
to the Chfle-Lindo and that's how we learned the name, I'm 
not sure.- I know it came up very briefly. It was mentioned 
very briefly and we were told to stay away, it might be part 
of another investigation. They didn't want everybody running 
over one another. 

Q You heard the reels of tapes en Hernandez' 

phone; is that correct? 

A Yes. 

Q Were there any incoming calls to Hernandez 

from the Chile-Lindo? 

A I ju3t said, sir, there were incoming calls 

and outgoing calls, but I don't know now whether or not, 
which was which. I don't know whether the call rnentioning 
the Chile-Lindo restaurant vas incoming or whether it was 
going out, and we got the location or the name of Chile- 
Lindo. We had nothing to do with it in our investigation. 
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Q How many phone calls did you hear on the Her- 

nandez tap? 

MR. CLAYMAN: Objection, your Honor. 

THE COURT: We hâve gone through this. 

MR. STONE: A question of what you allow me 
to go through on minimization, if anything, your Honor. 
THE COURT: I will not. Not at this stage. 

MR. STONE: Your ruling, it's been waived or 
gonè into before. 

THE COURT: It's not before me. There's 
certainly no basis for a new trial at this stage. 

Thank you very rauch, Détective. That will 

be ail. 

(Witness excused) 

THE COURT: Any further witness available 
at this time? 

MR. STONE: Mr. Hernandez himself, your Honor. 

I hâve been given the opportunity to discuss 
this with Mr. Cruet and Mr. Tuckett, and I hâve no 
desire to call thera. 

THE COURT: Very well. 

Swear the next witness, please. 
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ENRIQUE HERNANDEZ, called as a witness, 

having been duly sworn by the Clerk of the Court, 
testified as follows: 

THE CLERK: Pull naine. 

THE WITNESS: Enrique Hernandez. 

DIRECT EXAMINATION 
BY MR. STONE: 

0 Mr. Hernandez, could you tell us where you 

M 

lived in August of 1970? 

A Claflin Avenue in the Bronx. 

Q 2712 Claflin Avenue? 

A Yes. 

Q You reraeraber what your téléphoné number was? 

A Pive four — 

Q Was it 543-7583? 

A Yes. 

Q During the montha of early September until the 

middle of November of 1970 did you hâve occasion to talk over 
the téléphoné with one James Miller? 

A Yes. 

Q How many occasions? 

A Quite a few occasions. 

Q Did you hâve occasion to talk over the tele- 

phone with your brother, Martin Hernandez and Victor Hernande 
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Quite a few occasions. 

Did you hâve occasion to talk over the télé¬ 


phoné with Madelaine Pineda? 


Yes. 


Did you hâve occasion to talk over the télé¬ 


phoné with Mario Sepulvida? 


Quite a few occasions• 


Speak broken English and Spanish; is that 


correct? 


A Yes. 

Q Did you ever hâve occasion to use the télé¬ 

phoné at the Chile-Lindo bar or restaurant? 

A Quite a few tiraes. 

Q Could you tell us when you used their phone 

and who you talked to? 

A Well, I mostly in around September, I called 

Madelaine Pineda quite a few tiraes. I called ray brother 
and I called Jarae3 Miller. 

Q Which brother did you call, or both? 

A Both. 

0 On any of the conversations you had with 

any of these people, was it related to narcotic drugs? 

A Yes. 


Did you know that the Chile-Lindo téléphoné 


T" 


4 " 









was tapped? 


phone calls? 
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A ' No. 


Did you use your name when you made these 


Yes. 




Did you ever receive any téléphoné calls at 


the Chile-Lindo Restaurant? 
A Quite a few. 


Q " Frora who? 


A From Madelaine Pineda, Mario Sepulveda, and 

my brother, Martin Hernandez, and my brother Victor Hernandez 

Q While you were home, did you ever receive 

calls from any person who informed you they were at the 
Chile-Lindo restaurant? 

A Yes. 

Q Who? 

A Mario Sepulveda, Madelaine Pineda and Victor 

and Martin Hernandez, my brothers. 

Q Now, on September 17th, 1970, did you know 

an Augusto Lorez? 

A Not that I recall. 

Q Specifically, on September 1970 did Augusto 

Lorez enter your apartment at 2712 Grafton Avenue, the 
Bronx? 


T 
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A Not that I recall. 

Q Did you ever call Joe Gernie from the Chile- 

Lindo restaurant? 

A I can't recall that. I doubt that. 1 don't 

t 

think so. 

Q Did you ever raake a téléphoné call from the 

Chile-Lindo restaurant to James Miller, telling hlm that 
there was $500 short? 

A “ That wasn't from the Chile-Lindo, no. 

Q Do you remember where that call was from? 

A Yes. That was from my house. 

Q Do you know Celestino Valverde? 

A Yes. 

Q Did you ever discuss or did you ever call hira 

nt the Chile-Lindo? 

A No. ' 

Q Did you ever see him at the Chile-Lindo? 

A Yes. 

Q Did you ever go to the Century Paramount 

Motel? 

A Never. 

MR. STONE: Your Honor, would you let me go 
into the fact that the Government daims that the 
défendant received adéquate notice in their an 3 wer? 
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THE COURT: No. 

MR. STONE: The reason I would like to inquire 
la the fact one attorney represented four défendants. 

THE COURT: No, too late for that. 

MR. STONE: I'm sure you're familiar with the 
Court of Appeals case, conflict of interest, two 
défendants, that was before Judge Mishler. 

THE COURT: I am, and I granted a new trial 
on that basis, but not after sonie years. I'm not 
going to go into that raatter. My opinion the défend¬ 
ant was tried fairly and the evidence was overwhelming. 

His conviction was not due to any possible 
conflict. 

MR. STONE: The only reason I bring that out, 
your Honor, that there was no inquiry either as to 
notice or demand for minimization. 

THE COURT: I understand that. 

MR. STONE: That might hâve been occasioned 
because the attorney that represented Enrique l.c 
Hernandez in thi3 matter also represented Martin 
Hernandez in the State court and Martin would not be 
the défendant that was aggrieved and therefore he 
didn't consentrate his issues on the aggrieved 


défendant. It could hâve been a very slight 
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oversight but maybe instrumental as to Enrique . 
Hernandez. 

THE COURT: No, it was not due to any con- 

flict. 

MR. STONE: No further questions. 

THE COURT: Thank you very much. Step down. 
THE WITNESS: Might I say soraething? 

I talked to ex-detective Nuveou. He's in 
Lewlsburg now. Ho told me of the surveillance they 
did hâve on Mario Sepulveda and Valverde and ail of 
thern, Olate, Md he says they were following them 
nearly every day and they did get them ail from the 
wire tapa and he did say that Mr. Cruet and Mr. 
Brodeur, he say3 Mr. Cruet and Brodeur, that was 
their bag in illégal wiretapping. 

THE COURT: I'm not going to take that hear- 
say on hearsay. 

Do you hâve an affidavit? 

MR. STONE: I would like to ca.ll him, your 

Honor. 

THE COURT: No. Go down to get the affidavit. 
I'm certainly not going to bring him up on the basis 
of what you heard here. 

MR. STONE: The problem there, your Honor, 


». 
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candiüly is that his appeal is stili pending In the 
Second Circuit. 

THE COURT: I'm not going to do anything with 
the case on the basis of what I hâve. The whole 
thing is too tenuous. Whatever we hâve had here, 
and it's very slight, would be cumulative. 

THE DEFENDANT: He even asked me, your Honor, 
if I did subpoena him, he would only tell the truth 
and I told him — 

THE COURT: I'm not going to bring him up 
here on the basis of what I hâve. If you want to 
go down to get his affidavit — There are ail 
these rumors floating around in jail. I can't re- 
try cases four years later on the basis of this kind 
of information. 

Anything I heard today would hâve produced 
not the slightest différence at the trial. 

MR. STONE: Produced the suppression of the 
narcotics seized — 

THE COURT: Nothing that I heard here would 
hâve affected ray decision, and nothing that I heard 
here would hâve affected the j iry's decision. 

MR. STONE: I'm referring to the narcotics 
received in the Century Parainount introduced in this 
trial. Had you known of the illégal wiretap you 
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might havo felt that that was an illégal lead, and 
that the narcotics were seized as the fruits of that 
wiretap. You may not hâve allowed it into evidence 
and the jury may not hâve been swayed on the basis 
of less narcotics being brought into the case. 

THE COURT: What 1 s the Government's view en 

« 

that? 

MR. CLAYMAN: The Government's opinion (1), • 

your Honor, Brown v. the United States, Suprême Court 
411^, U.S. 221, a copy of whioh I hâve, it's argued 
the défendant Hernandez — he would hâve no .standing 
to objcct to that seizure of narcotics. Moreover, 
the standard on a. new trial, as your Honor said, 
is whether newly discovered evidence, whether this 
would in any way hâve affected the jury's verdict. 

A3 your Honor said, this was just part of some 
of the narcotics brought in, although a small part. 

It didn't bear directly on Enrique Hernandez. The 
Government feels that the information that we hâve had 
today, no way would hâve changed the verdict, the 
fact that the défendant Enrique Hernandez would not 
hâve standing to challenge. 

MR. STONE: A motion by Mr. Lanna on page 1163 
conceming Détective Sottile's testimony, we think 
it was late for him to make the motion. Had he 
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known of illégal wiretaps, he might hâve made the 

motion, tried the case differently. .Your rulings 

may hâve been different as far as a severance. It's 

hard to tell what ruxings would hâve been made. 

THE COtJRT: That's why they require a very 

heavy bnrden before a new trial can be granted. 

We can't retry these things over and over again. 

The défendant, I thought, had a very fair 

trial. He was convicted out of his own mouth; 

* 

his wiretaps were very convincing;and the wiretap 
that we had in the case and that was introduced 
was legally obtained. There is no indication to 
the contrary. 

MR. STONE: I think your Honor, to further 
and completely develop the Chile-Lindo wire tap and 
any leads, you would almost hâve to hâve Aguiluz 
as a witness. He's the only one that spoke Spanish 
that was aware of the situation. I would be willing 
to continue it at any time — 

THE CCÜRT: I simply ara not going to call 
in a whole serie3 of witnesses on the basis of what 
you hâve 3hown here. It's just too tenuous. 

MR. STONE: The only one that should be called 
in is Aguiluz. 

THE COURT: I'm not going to do it. 
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MR. STONE: Strictly under the Govemment's 
control. 

THE COURT; I'm not doing it. 

These seem to me to be stabs in the dark. 
There is information now abroad that a number of 
people involved in narcotics control were crooks. 
That is not the basis for setting aside every one of 
these verdicts and going into background on each of 
them. There's no indication here of any connection. 

- I'm sorry. I haven't the slightest doubt 
of Mr. Hernandez*s conviction on the basis of the 
évidence we had. 

Thank you very much. Motion denied. 

MR. STONE: The Government has ordered the 
minutes. Would you approve? 

THE COURT: Is the défendant without funds? 

Ail right. 

MR. GLAYMAN: We received an affidavit, 
notice from the Court of Appeals that the défendant 
had made an application for treatment in forma 
pauperis, appointment of counsel. That was denied 
by the Court of Appeals on September 11, 1974. 

I believe the Court of Appeals — 

THE COURT: I hâve the défendant here. 

Are you without funds now? 
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THE DEFENDANT : Yes. 


54 



22 

23 

24 

25 


THE COURT: You hâve no money at ail? 

THE DEFENDANT: None, your Honor. 

MR. STONE; The défendant's motion to the 
Court of Appeals, which I was informed about frora 

c 

the défendant today and by the Government last week, 
was for a minimization hearing. I think you denied 
his motion in 1972 and then he appealed from that and 
about a year later the Government denied him leave 
to fcroceed in forma pauperis. 

MR. CLAYMAN: This occurred on September llth 
1974, your Honor. 

MR. STONE: That was when the Government 

THE COURT: It doesn't make any différence 
what the Court of Appeals did. They didn't hâve 
his testimony before me. It's before me now. 

I believe him when he says he's without funds. 

Thank you, gentlemen. 


2 
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AFTERNOON SESSION 
(2:45 o'clock p.m.) 


THE COURT: Let's continue, shall we? 


MR. SCHLAM: Yes , your Honor. 

Ycar Honor, the next Government witness is 
Détective. James Sottile., 


DETECTIVE JAMES S O T T I L E , 

called as a witness, having been first duly swom by 
the Clerk of the Court, testified as follows: 

TIIE CLERK: Will vou stat® your name. 

i 

I 

THE WITNESS: James Sottile, Shield No. 747, > 

/ 

Spacial Investigations Unit, New York City Police 
Department. 

DIRECT EXàMINATIGN 


1>Y MR. SCHLAM: 


Détective Sottile, how long hâve you been 


as^ociatr-d with the New York City Police Department? 

A Almost nine years. 

0 For how long a period of time hâve you been wit 

the Spécial Investigations Unit ol the Narcotics Division? 

A I hâve been in the Narcotics Division four and a half 

* \ 

years and in the Spacial Investigations Unit about two and a 


half years. 


Détective Sottile, calling your attention to 


i 
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September 10 , 1970 at approximately 11:00 p.m. were you 
working on that data at that time? 

A Y&S, sir. ! 

Q And whe.re were you working? 

# 

A ht that time I was in the vicinity of 48th Street and 

Eighth Avenue? 

« 

Q New York County? 

A Yes. 

Q Approximately at that time did you hâve a 

conversation with ar.yone? 

A Yes, sir. 

q And was that conversation with a. confidantial 

informant? 

A Yen, sir, 

Q Now, did you kr.ow that particular confidential 

informant? 

A Yes, I did. 

’ 

Q And had that informant given you information 

i 

prior to this sam a date? 

A Yes, he had. 

Q And had this informant given other members of 

the New York City Police Department information prior to that 

date? 

A Yes, sir. 


25 
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q In Manhattan? 

] a New York County, yes, sir. j 

He told me that that man is involved in narcotic3. Ha 
said that man was seen by him to hâve large quantities of 
money and — 

Q NOW, is that the substance of the conversation? 

. ’ 

A That was thfe basic substance of the conversation. 

Q Now, did you do anything as a resuit of this 

conversation? 

A Yes, sir. 

q VJill you tell us please what you did? 

A I went to the Century Paramount liotel. 

q When? 

A Right after speaking to the informant. 

q Continue, please. 

A I went to the Century Paramounfc Hôtel and I had a 

conversation with a Mr. Jerry Barc who is the Manager of that 
hôtel, and I inquired about the man in Room 1717. And he 
told me. his name was Gilberto Pascual. And he described him 

to me. 

And I informed the Manager that I would be in and 
* \ 

around the hôtel. 

Shortly thereafter I observed a man fitting that 
description in the bar at that hôtel. 


27 










1 


204 


I 



fl 70 

Cottila-direet 
This man aroused by interest because ht* lsft a drink 

t 

at the bar without touching it and ha kept going back and 

i 

forth t.o the Street looking up and down the block generally 
in the. direction of Eighth Avenue wh^re the traffic would 

| 

corne from, wher~ the véhiculer traffic would corne from. Ha 

I 

clid this several times. And again he. left another drink at 
the bar without touching it on the second occasion. 

There cam ' a tir>. wlu.-n I got the Manager of the hôtel 
and pointed out this mar. t.o hirn. And he. identified the man 
as dlbt-rto Pascual, thn man from Koom 1717. And he further 
offered ne information. Ht said that this man when he pays 
his b: Ils usually has a .large sum of money in his pocket, 
ÿlOO bills, and tirât the man apparently has no visible means 

I 

of support. 

Howev*-r, the Mar ~a-jr knew his wife to be involved in 
show business. 7vnd th. man tn sorne shape or form told the j 

Manager that he was involvr.d in show business. But the 
M&nag?r just fait from Sf’^ing him ail the time that he vvas 

not. And he reJr-.tad this to me. 

. 

I kept observirg the man, this Gilberto Pascual. And 
Iwas irr and out of the bar in the hôtel* But there came a 

s 

time whv.n I was in front of the hôtel and Pascual came out 
of the bar and l engag; d him in conversation about the Rolls- 

I 

Royce that was pa.vked : n front and other conversation relatinçj 


I 


| 
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o to the face that there were uniformed policemen, many in the 

| 

.. area of the hôtel on call conceming the possibility of 

| 

i quarantining the hôtel because someone who came in on an 
-, international flight had com°. down with a possible communicante 


disease. 


I engaged Pascual in conversation out there about 

I 

these things. And I observe.d that he kept looking in the 
direction of Eiçjhth Avenue looking at the vehicular traffic 
coming into the b.look as if he was waiting for a car. 

At least ona time he went to ths corner of Eighth 
Avenue , looked dcwn at tho traffic and v;alked back. 

And then there came a time. wher. a car pulled up 
excuse me — I ara a littlo ahead of mvself. Ihe police, 
after I finishe-.d talking with Pascual, ware leaving. They 
decided not to quarantine the hôtel and they ail left. 

And the radio cars pulled away. 

Then Pascual went to the comar and came back and then 

a car pulled up. It was a '69 Ford se.dan maroon four-door. 

And I immédiate ly recognized the car as a car that I had 

seen on previous occasions, a car which, in fact, I had 

followed on previous occasions. I recognized the driver of 
\ 

that vehicle and the passenger who was in the right-front seat. 

* 

The driver was a male lat^.r known to me as Justo Quintamilla. 
And the passeng^r was la ter known to me as Nicolemus Olate. 
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I kne:w him as Nicolemus. 

Gilberto Pas eu al got into the back of the car and the 
car pulled away. 

I got into another car with another officsr and 
followed. 

I observed that they went to the corner which was the 

« 

comer of Broadway and 45th Street — correction —46th 
Street. They went south on Broadway. And then they turned 
into 45th Street going west. 

I 

I was observing during this tine. that Pascual was 
hunchëd over the seat, hunched over the front seat while he 
was sitting in the. back in conversation with the occupants. 

I 

I noticad that he kept tuming around and looking 
around. The car drove unusually slow. Very slow. 

As I said, they were proceeding west on 45th Street. j 
When they got to Eighth Avenue they made a right going 
uptown on Eighth Avenue, and another right on 46th Street. 

I was forced to pass them on Eighth Avenue because they 

| 

were going very slow. And I went directly back to the hôtel 
and waited for th-.m. 

I was able to park my car — I was not driving it — 

* \ I j 

I was able to le.ave the car and stand in a position in front 


of the hôtel unde.r the marquis when they pulled up. 

No.v, that had been the same place that Pasçual had left; 
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<> 1' 

* il 

me and the sams place where he had conversations with me. 


:1 1 

When they pulled up they stopped a minute in front of 


i 

the hôtel. They were in conversation. On the front seat of 


r» 

the automobile which was next to me I observed a large j 



package. And this package was in a ripped condition, this 


, 

package. By that I mean it was what shall v/e call it, an 


«I 

i 

envelope, or fiber material envelope, and the corner of the 


9 

envelone, of the flap, was ripped off or missing from the 


10 j 

envelope. And protruding from this hole in the envelope was 


" 

a plastic bag containing a white substance. 


11> 

This was on the seat bstween 01 a te and Quir.tamiila. 

. 


13 

'l’hey had a short conversation. And Olate handed this 

* 

1 1 

package to Pascual. 


15 

Pascual got out of the automobile. And we approached 


16 

Pascual to place him under arrest. And he ran with the 


17 

package. We quickly apprehended him. 


18 

Olate and Quintamilla took off in tha car again going 


19 

te ard Broadway and 46-th Street. 


. 20 

Pascual immediately blurted out when we apprehended 


21 

him, "I found it by tha curb„" 

| 


2:1 

And once he was under control I went alona and I ran 


23 

on foot to Broadway and I commandeered a vahicle. 


24 

Olate and Quintamilla went south on Broadway. That 

* 

25 

would be the Seventh Avenue side of Broadway where 42nd Stree 

t 
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goes into Seventh Avenue. And I commandeered a vehicle — 

Q What type of vehicle? 

A It was a van-type vehicle, a commercial van like a 

Ford Lconoline type. I don't know whether it was a Ford, 
however; it was that type of van. And it had a lone male 
Negro driver. At this time of night there v;asn't v°ry mu ch 
traffic. 

% 

Q Approximataly v/hat time was this? 

A It was about 12:30 A.M. on September 11, 1970. 

And at 34th Street and Seventh Avenue I had the 
operator of the van pull in front of Olate and Quintarilla's 
car. And I jumped out and placed them under arrest. I got 
into thej.r car with them and made them drive back to the. 
hôtel. 

Q Now, Officer, you statsd that you saw from 

the package a whits substance; is that correct? 

A Yes, sir. 


(continued next page) 
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209 


Now, in your expérience as a narcotics officer 


hâve, you se.en a substance that looked like that befors? 


Yes, sir, many times. 


And in your opinion at that time was that 


substance narcotics? 


Yes, sir. 


MR. SChLAM: I hâve no further questions, 


your llonor 


THE COURT: Does ar.ybody want to ask any 


questions? 


(Discussion betwear. various defense counsel 


thereupon ensued.) 


MR. POVERSTEIN: Your Honor, for a point 


of clarification, and meanwhile we can discuss 


the matter, but at this point do we hâve standing 


or is this particular hearing right now proceed- 


ing on the basis as to whsther or not we do hâve 


standing? 


THE COURT: Well, I will assume that you 


hâve standing for the purpose of the hearing. 


MI>. SCHLAM: Will you mark this, please? 


THE CLERK: Notebook marked as Government's 


Hearing Exhibit H-lü for identification. 


THE COURT: Are these the notes of the 
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officer? 

MR. SCHLAM: Yes, your Honor. 

(Document referred to being the notebook 
of Officer Scottile was there.upon marked as 
Government's Hearing Exhibit H-10 for identifica¬ 
tion . ) 

THE CLERK: Document, marked Government's ' 

« 

Hearing Exhibit H-10A. 

(Document referred to was received and 
marked Government's Hearing Exhibit H-10A for 
identification.) 

MR. SCHLAM: This rubber band takes it up 
to the time in question. 

THE COURT: Is this man mentioned in the 
indictm-nt? 

MR. SCHLAM: Not the man that was arrested. 
T11E COURT: Just Quintamilla and Olate. 

MR. SCHLAM: Yes. 

MR. BLACKSTONE: Your Honor, v/s hâve just 

a few questions. 

CROSS-EXAMINATION 

BY MR. BLACKSTONL: 

\ 

Q I am sorry, Officar, but I forgot your nam®. 


A 


Scottile 
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q Détective Sottile? 

A Yes. 

Q Detï’ctive, did you say it was evening at the 

time on that date that you made these observations at the 
time the. car rsturned to the hôtel? 

A This was at 12:30 A.II. on September llth. 

Q And a vehicle pulied up in which there wers 

three individuels, ülate, Pascual, and also a third, 
Quintamilla? 

À Quintamilla and Olate were the only two in the 

automobile, whsn they pulled up first. 

Pascual got into the automobile. 

Q Ar.d at what time, at what juncture — was 

Pascual in the automobile at the time that you say you saw 
— looked into the automobile and saw a package? 

A Yes, sir. 

Q In the vehicle , were the lights on or off in 

the vehicle? 

A I don't know. 

Q vtell, you say that you looked in and saw 

something and it war night; is that correct? 

A It was nighttime. 


(continued next page) 
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0 And you were able to observe what was inside a. 

vehicla during the night; is that correct? Is that correct? 

A That's right. I was under the. hôtel marquis. 

Q And that was lit? 

A Well lit. 

Q But the vehicle itself, the package was 

inside the vehicle; was it not? 

A Yes, sir. 

Q And you don't recall whether there was a light 

lighting up that vehicle. or not, insid-* the vehicle? 

A I wasn't in a position to see the dôme light of the 

vehicle because I was looking dox^n into the vehicle. I was 
standing on the curb. 

Q Well, how far away from you — from the 

vehicle were you? 

A I wasabout two feet from the vehicle. 

Q And was the package in the front seat? 

A Yes, sir. 

Q And how many other people — how many occupants 

in the front seat? 

A Two. 

Q * And was the package in the middle between the 

two individuals on the driver's side and the passenger's side? 
A It was between the driver and the front-seat passenger. 
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Q So then y ou wer« able to look through the 

vt hicl??, through the first passenger — you were looking in 
through the passanger side; is that correct? 

A That's correct. 

I'm sorry, I was looking through the driver's side 
of the vehicle. 

q And you had — and I présumé there was a 

st.eering wheel? 

A Yes. 

Q And you looked through the driver and through 

the steering whee.l into the area bet-ween the passenger and 
the driver? 

A NO. 

Q NO? 

A How could I look through someor.e? 

g That's right, how could you? How could you 

sse it? 

A I looked in front of him. 

q I thought you said it was in the seat. 

A That's what I said. 

q And it was between the driver and the 

passengar,— correct? 

A That — 

q That's what you said? 


) 
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A That's correct. 

Q And the driver was sitting there in the 

driver's seat; is that correct? 

A Exactly. 

Q And you were looking through the driver's side? 

A That's correct. 

Q /uid the package was in the seat, the front ceat: 

A Yen. 

Q Between the passenyer and the driver? 

i 

A Yes. 

Q So now suppose you explain how you were able 

to ce-, it? 

A 7\li I had to do was just turn and look. And I had a 

clear vit-w of a package ir. the front seat of that automobile 
while I was standing next to it. I moved around a little bit 
1 could scill aee the package looking through the top of the 

windnhield. 

q Well, were they holding the package up like 

that (indicating)? 

A No, it was right in the seat. 

Q It was on ths seat. And not only were you — 

how bi.g was the package; was it a small package? 

A No, it was approximately 18 x 12 or 14, approximately 




three inches thick. 
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Q So it vas sort of a long, narrow package -- 

right? 

A It was about the size of that briefcase on the table 

there., that black ane. 

Q And you say that it was about the size of 

l’ir. Panzer's briefcase? 

A About that size. Perhaps a little smallar. 

Q Now I rsally want to understand this, Officer. 

You said that you were looking into a vehicle and through. 
the driver's si de, co we will assume that this is the driver':i 
side and l'm the driver looking ahsad. 

A Right. 

Q And you said that the package was between the 

driver ar.d the passenger, and you were able to look in and 
see. the package? 

A That's right. 

Q Okay. And not. only were you able to see the 

package but you were also able to observe that it was ripped? 

A That's a fact. 

Q And where was it ripped? 

A It was ripped in the — the corner of the envelope. 

The envelope had a flap, the corner of the envelope was 
ripped. The flap part and part of the envelope itself was 
ripped. 
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Q Well, the envelope has this — there are four 

corners, aren't there? 

A That's right. 

Q Wow, the package was situat.ed against the seat; 

is that correct, the actual seat? 

A Well, xt was lavir.g on the front seat. 

Q Fiat? 

A Fiat. 

Q Tlien you observed the top side of it as being 

ripped; i3 that correct? 

A Yas, sir. 

Q And you sny that you were not only able to look 

in L.tv/een ail Lhis, the st.ee ring whesl and the. individual 
who was directly in front of you as you v/ere looking in, but 
you ware also able to observe sorne wnite powder at soms point 
Where. was that v/hité pov/d-r? 

A It wf.5 contained in a plastic bag which was clearly 

visible pretruding from a part of that package. 

Ü You don't rtmember whether the lights inside 

the car wer-> on or off? 

A You "re the -- I would assume.— I don't remember 

seexr.g any light bulbs. I rememher seeing a well-lit car 
whil*' I was under the marquis. The marquis of that hôtel 
extenus to the sidewalk line, and this is where the car 
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pulled up, and it was parked. And this is where I was stand¬ 
ing, under the floodlights of the marquis, which wer? coming 
down froin overh^ad and shining through I would assume the 

front window of the automobile. 

If the dôme light or any other lights were on inside 

tiie car I don't know. I didn't ses those lights. 

q how did the individual who got out ftrst,’ 

Pascual withdrawn. 

He was not in the car but he received that 

package, you say? 

A Pascual was in the car. 

q Oh, he got into the car? Then did you ses 

anything transferred in that cai ? 

A I stated that at the time they pulled up to the 

hôtel after driving around the block, Olate, who was m the 
right-front seat, picked up that package and gave it to 

Pascual, who was hunched over the back seat. 

q You testified that — how much or how mar.y 

seconds would you say you had an opportunity to observe what 
you believed to be white powder? About two seconds? 

A Now, I had more than one view at it because I 

I moved, you see. And I — l'd say the whole thing where I 
had the package off - on and off observation vas less. than 
a minute. I don't know exactly what it was. 
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Q And you say that based on that observation, 

in your opinion, just looking at that, what you saw — Was 
it something that you saw that was white, or did you actually 
see texture, you know, granules? 
h I saw a white substance which — 

Q That could me.an that you saw white paper, 

couldn't it? 

A Which appeared to b? a — a powdar in a plastic bag. 

That's what it appeared to ba to me. Coupled with what the 

l 

informant had told me — 

Q No, that 1 s not what I'm asking you. 

A Well, I thought you started to ask me how I knew it 

W33- 

Q No, I was asking you — 

A Sorry. 

Q Now, on the basis of your observation alone. 

can you as an officer with expérience, as you say you hâve, 
or hâve testified that you hâve in the field of investigating 
narcotics -- can you identify the différence at five or ten 
f-r-.et, from a distance of five or ten feet, whether a 
substance is cocair.e or whether it is talcum powder or whethe 
it is uny other kind of powder? Can you form an opinion 
based on that? 


25 
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Let me ask you if I understand the question: You are 
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asking me if at. a distance of fi.ve to ten feet I can tell 
you whethsr a powder is cocaïne or soins other type of 
substance, not a narcotic? 

Q Yes. 

A Is that correct? I couldn 1 1 defini t.sly say that, no. 

MR. BL/vCl'STONK : tio further questions. 

HR. MARCUS : A couple of questions, your 

Honor. 

CROSS-EXAMINAT 1 OU 
RY MR. MARCUS: 

Q What cole; did you say this package was — 

A The — 

Q (Continuing) -- the unripped portion? 

A That was like a - a reddish color. As a matter of 

fact fchac's the — th - type, of package it is. (indicating) 
As a matter of fact, that’s exactly — 

Q That sise.? 

A That 1 s v-xactly vihat it i.s , that 1 s right. 

MR. MARCUS : Mr. Duggan, may we make use 
of one of those packages instsad of this? 

MU. POVLkPTLIN: May wa use the original 
package? 


24 * TRi: COURT: A] 1 right, get one of them 

25 I; from ray room and we will mark it. Don't take one 
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of those. 

MR. POVERSTEIN: Counselor -- 
THE COURT: Mark j.t as a défendant's 
exhibit when it comas in. 

MR. MARCUS: Your Iionor, perhaps the 
U.S. Attorney is going to be prepared to intro- 
cluc-î this original package into evidence. If he 
has got it here maybe we car. use that. 

MR. SCHLAM: Your Honor, I don't hâve it 

here. 

THE COURT: Do y O'. 1 , hav* any oth^r questions 
besidt?5 the ones on the envelope? 

MR. MARCUS: Yes, I might as well ask a 
few others while we are waiting for the package. 

Q You said you moved around, Officer, is that 

correct? 

A Yes. 

Q Now, at the first time when this car pulled up 

you were two feet away from the. driver, you say, in other 
words, two feet to the driver's left; is that what your 
tastimony was? 

A I don't know where I was exactly at the moment he 

pulled up, but shortly thereafter I was in — in approximatel/ 


25 


that position. 
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Q Wftll, do you recal1 whether there was any time 

lapse before you got into that position, from the time he 
pulled up? 

A I don't recal1. 


(continued next page) 
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2 

Q 

You were ir. a position then just directly 

to 


3 

the le.ft of 

the driver; is that correct? 



4 

1 

A That 1 

's correct. 



5 

Q 

And then you sayyou moved around? 



6 

A Yas, 

sir. 



7 

Q 

1 

And where did you move to? 



8 

A I just shifted my weight a little bit, a few fee 

t. 


9 

just to -- : 

ï was just hanging around. 



10 

Q 

• 

Well, how many feet? 



11 

A Just 

tV/O 



12 

! 0 

(Continuing) -- in this shifting did you 

move? 


13 

A Exactly I don't know. 

i 



14 

! Q 

Could you approximate? Did you move around the 


15 1 

front of the car? Did you move to the back? 



16 

> 

O 

I moved -- I moved just a couple of feet. 



17 i 

Q 

Well, wers you still looking in the sams 



window whe.n 

18 1 

you moved? 



19 I 

A At times, I looked in that window. 



20 1 

Q 

1 

Did you look in any other Windows of the 

car, 


21 

! 

or just that one side window? 



22 | 

A I looked -- I looked through the front window and 


23 

through the 

driver's window. 



24 

J Q 

In other words, you looked through the 

• 

. 

25 

windshield 

’ 

as well? 


• 


v. 
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As A/e 11, yes, sir. 


0 How far were you from the car when you looked 

in the windshield, how far was your body or your feet from 
the side of the car wl-n you looked ir. the windshield? 

A One or two feet. In that araa. 

Q Did you bend over to look in the windshisld at 

ail, did you kind of lean in a little bit? 

A I don't racall. I didn't v/ant to ba too conspicuous. 

I don't know if I — 

Q Is it possible? Do you recall if you did or 

you didn't? Can you say? 

A I don't recall if I bent over or not. 

Q Is this roughly the siza (indicating)? 

A That's roughly -- it would be. opened a little. bit, yes . 

It's not — it wasn't fiat liks that. 


Yes. 


Oh, in other words, it's thicker? 


Dut I'm concerned with the surface at the 


moment. 


A Yes, that's the -- that's 

Q x Ail right, now, thesa two gentlemen are seated 
in the car. This was like so down between them, or lika so 
(indicating)? 

A No, it was fiat. 


— 


■ 
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Q Down like this -- right? 

A (Witness nods.) 

Q Was it forward on the seat or back against the - 

A The -- the left -- 

Q (Continuing) -- back part of the seat? 

A The le.ft top front of the envelope, which was the 

i 

ripped portion, was facing forward. 1 

Q Now — 

.A Okay? 

Q (Continuing) — what I am aski.r.g is the seat 

is wider than this envelope is long; the question is was 
this ail the way back in the seat or was this leaning forwarc 
to the front edga of the seat, the envelope when you looked 

I 

in? The seat is widar than this is. 

A Well, you are asking me — 

q I mean was it down close to their hips or up 

by their knees? 

A No, the -- the portion of the enveiope that was in my 

view was the — was in the forwardmost part of the. envelope, 
from the back — 

Q That would be -- 

A (Continuing) -- of the seat. 

Q (Continuing) — this portion — correct? 


25 


A 


Which was the left front top. You are not pointing 
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to the left front top of ths envelope, though. 

Q Well, if this gentleman is the. driver — by the 

way, who is the driver? 

A Quintanilla. 

Q And if this represents Mr. Olate, this is the 

left front top, is it not, where ray index finger is now 
pointing? 

A You hâve the back of that envelope, as far as I can se* 

Q Well, perhaps , Officer, do you want to corne 

i 

ovar here and take a look? I'm just going by what you nave 
told us so far. 

A Kight. 

Q Now, this is ths left front, is it not? Is 

this the corner you mean? 

A This is the. back of the envslops. This would be the 

front, in my opinion. 

Q I don't know what you mean by -- 

A This is the front of the envelope (indicating), this 

is the left top front. This portion here. 

Q Wait a minute, now. The envelope was like 

this, then? Was it longwiss like this, or sidswise li.ke this 
(indi.cating) ? 

A No. I could show you -- 

Q Well — 


é 
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A Thft envelope was in a position as such (indicating). 

Q At an angle? 

A At an angle. 

Q Now, which portion of the envelope was the 

portion you were concemed with? 

A The left front, this flap. 

Q That's really the. right-front corner, isn't it, 

if you turn it this way, or just this portion out front 
(indicating)? 

I 

A This portion here of the envelope as we are talking 

(indicating). 

Q Vie will turn it ovar, we will do it this way. 

Is that -- 

MR. SCHLAM: Your Honor -- 
ü Does it make any différence, to you at this 

point now, Officer? 

A I'ra trying to represent it the way it exactly was, and 

if you do that I would hâve to turn the envelope like this 
and show you that the envelope was very much like this one. 

liowever, the left front of it was missing and the 
package was protruding from this area (indicating). The 
anvp. 1 ope is like this (indicating) — 

Q Now — 

A (Continuing) — on the seat between the two gentlemen. 


un 
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Q Fine. How big an area -- 

THE COURT: Give him a red pencil and let 
him mark where he thinks it was tom, 

MR. MARCUS: Could ws ask him to mark the 
approximat.s size of this ripped portion as wall, 
your Honor? 

MR. SCHLAM: Your Honor, I believe that 
Détective Sottile has a photograph of the package. 
Maybe that — 

THE COURT: Well, let him mark it. You 
can do that on redirect. Let him mark it. 

Take the red pencil and mark roughly where 
it was tom. 

THE WITNESS: This area of the envelope 
was missing. 

THE COURT: Ail right. 

Q May I ses that, please? 

A I'd liks to point out that the — the envelope was 

— had contents in it and it was open. It wasn't collapsed, 
it was — it had a substance in it. which -- which kept it 
open. 

Q A You would say an area of maybe a quarter of the 


25 


surface of this envelope was open and exposed, exposing.the 
undsrlying substance? 
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THE COURT: lie said that now four times. 

Q Were the Windows opsn or closed? 

A The left front window was open. 

Q Was there tinted glass, if you recall, on the 

car? 

A I don't recall. 

MR. MARCUS: No further questions. 

THE COURT: Any other défendant? 

MR. POVERSTEIN: I hâve a few questions, 

i 

your Honor. 

CROSS-EXAMINATION 
BY MR. POVERSTEIN: 

Q Détective Sottile, ail this occurred on 

September lOth of 1970; is that correct? 

A The night of the 10th and the. morning of the llth. 

Q And that was the day you met your informant? 

A Yes, sir. 

Q And approximately what time was it when you 

met your informant? 

A At 11 — 11:00 p.m. on Sftptember lOth. 

Q What tims did you start work that day? 

A I 'don't recall. It was early in the day. It was — 

I didn't corne to work at night. 

q When you saw your informant were you alone or 
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w.ith ar.other brother offic^r? 


228 


14 




13 
16 

17 

18 

19 II 

20 

21 | 

22 || 

23 I 

24 ! 

25 |i 


A I was with another brother officer. 

i 

ü May I hâve his nam?., please? 

A Détective Aguiluz. 

Q And then he told you about a Gilberto Pascual, 

am I correct, the informant? 

A Ha told me about a person, and I don't think h** named 

him. 

!• q But he told you about sorneone staying at 

Rooin 1717 at the hôtel? 

A That's correct. 

q And was this the first time you had ev?r heard 

of this guy? 

A Yss. 

Q And I take it then you shortly thereaft-r went 

over to rnake soms personal observations? 

A To make sorne inquiries and soms -- 

Q And possibly make personal observations? 

A Yes, sir. 

, ! 

q And you made. some inquiries with th?. Réservation 

Manager, am I correct? 

\ 

A With the General Manager of the hôtel. 

' 

, q And in your observations you noti.ced that the 

: subject that you were interested in order j d a drink and ! 


wn 
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ciidn’t drir.k it., and this happened on two different occasions? 
a That 1 s riçjht. 

Q Was this any indication to you that he wa s 

de.aling in drugs at. that point? 

A That in itself? 

Q Yes, that in itself. 

A NO. 

Q Did you see him pay for the drinks? 

A Well, it was ruoney on the bar but I don't know if the 

bartender took it or -- 

q Did you evsr see him at any time take out a 

big roll of bills? 

A I didn't personally, no. 

Q Is there anything in the way of observations 

concerning the subject Gilbi-rto Pascual relative, to his 
possibility of de.aling in drugs that you haven't told us up 
to this point, prior to making the arrest? 

MR. SCliLAM: I will object to that, your 

# 

llonor, the form of that question. 

THE COURT: Overruled. If he can recal1. 

THE hITNESS: The — you are asking me if 
there was anything else. other than what was 
already given in testimony? 



25 


Q 


That you testified to in regard to Pascual. 
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They went to the corner, they 3topp“d for a light, Broadway 
and 46th Street, and I was right behind them wh-n they startec 
ïhey went south and they went west on 45th Street, 
and then they went up Eighth Avenue north and back into the 
block on 46th Street. And I dicin't lose them. 

Q No, but you were right behind them at ail times' 

A Not at ail times, but I was — 

Q Mostly, they wer° in your sight, then? 

A They were in my sight. 

Q They were in your sight? Were you the driver 

of the vehicle that you were in? 

A NO. 


(continued next page) 
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Q Was that the sam* partner you were talking about 

that was with you at the time? 

A Yas, sir. 

Q So that. v/hen you returned back to the. hôtel to 

stand and wait thare, where was their car at that time? 

A We..l3 , it was just pulling up when I got there. 

Q Do you remember v;hen Pascual first got into 

that car? 

A Yes. 

Q How far were you away from the car at that time? 

A About tan feet away. In that area. 

Q About t.en feet away? 

A Som?wheres in that area. 

q De fore, he left, did you get doser, manage to 

g- l. doser to the car the first time Pascual got in? 

A I rir. y !iavf be*n doser as the car pulled away. 

g Well, did you hâve, occasion to look inside the. 

car at that time? 

A I. dor. 1 1 r« ce 11. 

g Do you recal1 seeing an envelope, the one 

il" scribea now, the first time -- 

a At chat time I didn't sfe'the envelope, no. 

Q And the two people that were seate.d in the front 

car, had you «ver seen them befo^e? 
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Oh, y es. 


You hâve se. en the.m b-=*fore? 


Oh, yes. 


And did you knov; th-'-rn by r.ain^? 


Not b y nains. 


U ad you ever plac- d an y of them undsr arrest? 


Had you personally tailed either one of them? 


Yes, sir. 


Q Whi.ch one had you p.-rsonally tailed? 

1 had both under curveil.lance , at one time or another 


prior to that. 


Yes. 


Officer, Pascual was erres t r -d? 


Is he présent in Court today? 


Gilberto Pascual? 


Yes. 


I didn't sas him. 


Was he «ver présent in any other Court 


procaeding? 


Yes. 


0 In what Coure proceeding vas that? 

in Suprême Court, in New York County. 

Q VJas there. a trial at that place.? 
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2 

À 

There was a hearing. 

3 


Q A hearing on a motion to suppress? 

4 

A 

Yes, sir. 

5 


Q Before what judge? 

6 

A 

May I look at. my notes? 

7 


Q Sure. 

7 1 

8 

A 

I don't reca.ll his name. 

9 


Q Do you recall the name of the attorney that 

10 

rppresented Pascual? 

11 

A 

lie -- 

12 


Q Was it — 

13 

A 

I don't recall his name, no. 

14 


The Assistant District Attorney was Daniel Fitzgerald. 

15 

The 

-- Culkin was the Judge, Judge Culkin. 

16 


q The motion to suppress granted or denied? 

17 

! A 

I don't know because Pascual didr.'t shav’up that day 

18' 

when 

it was going to b* decided. The Judge resarved decision 

19 

and 

i 

that day he didn't show up. 

20 


Q What day was that, Officer, the Judge reserved 

21 

decision? 

I 

22 

A 

I'm sorry. 1 thought I had it written here. 

23 

i' 

Q Can you give me approximately the month? 

24 

A 

It was the spring. I'm not sure of the date. 

25 

1 

L_ 

Q Do you remember what date you had cne or both 
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possibly operator and the passenger d the car under surveillai 
A I had them under observation -- under surveillance in 

the period Septembsr 2nd to the time of the arrest, during 
that period. September Ist or 2nd. 

q Would that include wiretaps, too? 

A No. 

I 

MR. POVERSTEIN: I hâve no further questions 
of the witnes3, your Honor. 

THE COURT: Ail right. 

I see you hâve consulted with ail défendants. 

I take it there are no other questions. 

Do you hâve any more? You bave another one, 

Mr. Blackstone? 

MR. BLACKSTONE: Just one. 

THE COURT: Ail right. 

CROSS-EXAMINATION 
BY MR. BLACKSTONE: 

Q The lights that you say came from the marquis, 

the marquis v/as above the car; is that correct? The lights 

were from above? 

A Yes. 

* \ 

q Is that correct? 

A 



Yes. 
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2 

REDIRECT EXAMINATION 


3 

B Y KH 

L. S CH L AM: 


4 


Q Détective Sottile, do you hâve any photographs 


5 

depicting this package? 


6 

A 

Yes, sir. 


i 

7 

j 

Q Can I hâve them, please? 


8 

A 

These are -- 


9 


MR. SCHLAM: May I hâve this photograph 


10 

• 

marked, please. 


11 


THE CLERk : Photo marked as Government 


12 


Hearing Exhibit 11 for identification. 


13 


(So marked.) 


14 


Q Détective Sottile, looking at Govem*ient's 


15 

Exhi.bit 11 for identification, is that a photograph of the ba<j 

î 

16 

that 

you seized on September llth? 


17 

A 

Yes , six*. 


18 


Q Does that photograph accurately portray the 

i 

19 

condition of the bag at the time that you made the seizure? 


20 

A 

That's correct. 


21 


HR. SCHLAM: I off^r this into évidence. 


22 


THE COURT: Any objection? 


23 


MR. MARCUS: May we ses it? 


24 , 


MR. POVERSTEIN: Mr. Schlam. 

# 

25 


THE COURT: Ttoy objection, gentlemen? 

• 

_ 
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MH. POVERSTEIN: Your Honor, I'd just like 
to find out as to wher. the pictura was taksn. 

THE WITNESS : I took the photograph Friday, 
September llth, in the afternoon, after I arraigned 
the défendants, prior to delivering the evidence 
to the police laboratory. 

That's my car I took it in. That's my — 
my suitcase underneath it, which holds my photo¬ 
graphie equipment. 

There was a lj.ght drizzle out and I didn't 
want to get it wet. That's why I couldn't get 
too good a shot but this photograph wasn't fixed 
permanently. I am able to fix better photographs 
when I get négatives developed. 

THE COURT: Admitted. 

Anything further? 

MR. SCHL7U4: I hâve nothing further, your 

Honor. 

THE COURT: Thank you, Officer. 

THE CIERK: 11 in evidence. 

(Photograph so marked in evidence.) 

V 

THE COURT: Do you hâve any further 
witnesses? 

MR. SCHLAM: No, your Honor. 
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THE COURT: Do the défendants want to 
call witnessas? 

MR. BLACKSTONE: We'd like to call 
Mr. Olatft but he's not here. 

THE COURT: I take it the hearing is closed 
on this issue? 

MR. POVERSTEIN: ïour Honor, the hearing ‘ 

i 

can be closed on this issue. I would ask your 
Honor for just one kind indulgence, to reserve 
our riqht to possibly re-open it in view of the 
fact there had be<a~. a prior hearing and I would 
like to see if I can get some information be.fora 
Judge Culkin and Dan Fitzgerald was the District 
Attorney. I'd like to find out who represented 
Pascual at that time. 

Possibly I might corne up with some 
further information. 

THE COURT: Of course. 

MR. POVERSTEIN: Thank you very much, 
your Honor. 

THE COURT: Absent any further information, 

the motion to suppress is denied. ^ 

«v 

Any further môtions? 

MR. BLACKSTONE: Is your Honor denying 
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THE COURT: No. On the basis of the. probable 
cause to arrest and seize.. Under these circum- 
stances. 

I crédit the testimony givan by this 
détective. I think if he is belleved — and I do 
believe him -- his activit.ies were perfectly 
straightforward and legal. No violations of any- 
body's Constitutional rights so far as I car. tell. 

Are there arv further motions you gentlemen 
want to make now? 

MR. MARCUS: Not a motion, your Honor, but 
I would like to put the Court on notice that there 
is an ongoing and continuing, shall I say, medical 
consultation w.ith regard to Mr. Garnie. 

I would not like the Court to feel that I 
would be actir.g in surprise on Monday morning. 

MR. SCHLAM: Your Honor, at lunchtime today 
I re.ceived a call from Dr. Loyez, who is now the 
primary physician conc'-rne.d with Mr. Gernie's 
case, and Dr. Loyez told me that he had occasion 
to examine him today ond in his opinion Mr. Garnie 
is ready to le ave the hospital today and there. 
is no medical raason in his opinion that Mr. Gemie 
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Quintanilla to please take ne to 42nd Street to retrieve the 
car. 

Once I had retrieved th® car, I went to my apartment. 
Once hatfinç arrived at the apartment, I called Mrs. Pineda 
on the phone and I told her that I was going to her place. 
After speaking on the téléphoné, I took the shopping bag 
containing the four kilos of cocaine and went to the apartment 
of Mrs. Pineda. 


(Continued on next page.) 
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Q Did y ou arrive at her a partirent? 

A Yes, sir. 

Q Approxiraately what time? 

A Approximately, it was sone time after 6:00 o'clock 

in the morning. 

Q Did you drive there? 

A Yes, sir. 

Q Describe the car. 

A I was driving a blue Mustang with a white top which 

Mr. Victor Hernandez had loaned. 

O Now, when you arrived at her apartment, what 

did you do? 

A When I got there, I took the shopping bag which 

contained the packages. I went to the apartment. I gave 
the cocaine to Mrs. Pineda. She took the shopping bag and 
then she took it to the kitchen. 

Q Continue. 

A I asked Mrs. Pineda if she had telephoned Hernandez 

brothers to hâve thcrr. corne pick up the cocaine and she 

v „ —-a* 

answered that she had. 

Q Now, did there corne a time that the Hernandez 

brothers arrived? 

A Yes, sir. 


25 


Q 


Which Hernandez brothers arrived? 
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2 

A Mr. Martin Hernandez and Mr. Victor Hernandez arrived 

• 

3 

Q Now, did Mrs. Pineda tell you which of the 


4 

Hernandez brothers she had spoken to on the téléphoné; if 


5 

you recal 1. 


6 

A I don't remember if she said any name. I don't -- 


7 

I don ' t remember . 


8 

Q Now, what happened when Martin and Victor 


9 

Hernandez arrived? 


10 

A When Martin and Victor Hernandez arrived, they went 


11 

into the apartment. Mrs. Pineda took them to the kitchen 


12 

where the four kilos were. She took the four kilos and put 


13 

them in the shopping bag, gave it to them, and took them 


14 

to the living room. 


15 

0 What happened in the living room? 


16 

A After being in the living room for awhile, there 


17 

came a time iu which Martin Hernandez and Victor Hernandez 


18 

left, but before leaving, Mrs. Pineda took the shopping bag 

- 

19 

containing cocaine and gave it to Victor Hernandez. 


20 

Q Do you recall Victor and Martin Hernandez 


21 

leaving the apartment? 

\ 

22 

A Well, when Madelaine Pineda passed the shopping bag 

\ 

\ 

i 

23 

to Victor Hernandez, Mr. Hernandez, Victor, and Mr. Hernande 

Z. 

24 

Martin, said good-bye to me and I went to the bedroom so 


25 

that my back was to them when I left. 

; 

1 
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Q Now, do you recall what happened aftei they 

left? 

A Well, two or three minutes later, after I had gone 

into the bedroom, the police arrived and we were arrested. 

MR. SCHLAM: Your rionor, I ara waiting for 
an exhibit. I think it will be down in just a 
second. 

THE COURT: Is that the end of this witness 
on direct? 

MR. SCHLAM: Your Honor, I am waiting for 
an exhibit. I think it will be down in just a 
second. 

THE COURT: Is that the end of this witness 
on direct? 

MR. SCHLAM: Pretty much; yes, sir. 

THE COURT: Ail right. We will wait for 
it. And then we can hâve cross-examination 
tomorrow. 

We are going to start tomorrow at 11:30, 
ladies and gentlemen. I hâve other matters 
before then, but we are not finished yet this 
evening. 

I want to reraind you again, but we are 
not finished yet this evening. 




■ wi w wr 
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I want to remind you again not to discuss 
this matter with anyone. Keep an open mind. 

Don't go ahead and go to any of these places 
that hâve been described and look at thera. 

Don't do any research. 

Jus t lis ten to what happens in the court- 

room. 

(Mr. Schlam approaches the bench.) 

MR» SCHLAM: Your Honor, it is in the 
safe and the fel low that can open the safe is 
not at his desk right now. 

THE COURT: Ail right. The exhibit is 
not available. 

MR. SCHLAM: No. 

THE COURT: You can complété your direct 
tomorrow. 

MR. SCHLAM: Yes, sir. 

THE COURT: Good-night, ladies and 
gentlemen. 11:30 tomorrow, promptly, please. 

Hâve a pleasant evening. 

(The jury leaves the jury box.) 

THE COURT: Is there anything else, 
gentlemen? Any applications? 

MR. LANNA: Not so much in connection with 
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the case, I don't know whether this is proper 
through your Honor. The défendants advised me 
that when they are brought down here, it is 
usually 7:30 in the morning. 

Is there any reason why it should be so 
early tomorrow? 

THE COURT: Weil, it is up to the marshals. 
We hâve a limited number of vehicles, and there 
is a problem of feeding and searching, and I am 
sure the marshals don’t want to get over here 
any earlier than they hâve to. They will do what 
they can for you, but it is really impossible 
because of the number of people and the shortage 
of personnel. 

(Trial adjourned to 11:30 A.M.; Thursday, 
December 9, 1971.) 


★ * * 
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THE COURT: Ail right, gentlemen. 

Shall we bring in the jury? 

Bring in the jury, please. 

Good morning, everybody. 

MR. SCHLAM: Good morning, your Honor. 
(The jury entered the jury box.) 


\ 


SEPULVEDA, having been previously 
duly sworn, résumés the witness stand for further 
direct examination. 

(Maria Alena Cardinas was previously 
duly sworn by the Clerk of the Court.) 

THE COURT: Are we prepared? 

MR, SCHLAM: Yes, sir. 

THE COURT: I'm sorry, we were delayed 
a little this morning. There were other 
cases that took a little longer than we 
expected. 


DIRECT EXAMINATION 

BY MR. SCHLAM: (Continued) 

Q Mr. Sepulveda, do you know whether or not 

Madeleine Pineda was receiving any money for the services 
which you hâve described sne performed? 

A Yes, sir. 
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Q How much money was she getting? 

A Wel1 ' she told me that she received $500 for each 

kilo of cocaine that she got for the Hernandez brothers. 
MR. SCHLAMs Would you mark this, 

please? 

THE CLERK: One brown bag with con¬ 
tents in it marked as Government's Exhibit 
7 for identification. 

(So marked.) 

THE COURT: What number is that? 

THE CLERK: 7. 

BY MR. SCHLAM: 

Q Would you please take a look at Government's 

Exhibit 7 for identification and tell me if you recognize 
it. 

(Exhibit for identification is shown 
to the witness.) 

Well, this shopping bag was the one that I took on 
the 6th of November to Mrs. Pineda's home. 

Q Is there anything in that shopping bag? 

A Yes. 

Q Do you recognize what is in that shopping 

bag? 


A 


Yes, sir. 
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Q What is in the shopping bag? 

A Well, this is part of the packages of cocaine which 

came off the MAIPO ship, and which I took to Mrs. Pineda's. 

MR. SCHLAM: Your Honor, I am going 
to offer Government's Exnibit No. 7 into 
evidence. 

THE COURT: Any objection? 

MR. BLACKSTONE: No objection. 

MR. LANNA: No objection. 

THE COURT: Ail right. Admitted. 

THE CLERK : Government's Exhibit 7, 
for identification marked in evidence. 

(So marked.) 

MR. SCHLAM: Your Honor, that concludes 
the direct examination of Mr. Sepulveda. 

THE COURT: Is there any cross, 
gentlemen? Any cross-examination? 

MR. BLACKSTONE: Just a few questions, 
your Honor. 

CROSS EXAMINATION 
BY MR. BLACKSTONE: 

Q Is your name, sir, pronounced Dragon or 

Dragone? 


A 


Dragon 
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Q ïn Conversation Mo, 5, thc outgoinq call, 

do you know whose namo that is? 

A That is the instrument registered to Enrique 
Hemande ?.. 


Movir.ç along to Conversation Mo. 9 — 


Withdrawn. 


Moving along to Conversation No. 10, l, 2, 
3, 4, 5, 6, 7, 3, 9 on the lltn line, the outgoing 
voice says, "Yeah, save me a couple, ah." What, in your 
expert opinion as a narcotics détective does that mcan? 

A The défendant James Martin was makinq a requcst 

of Enrique Hernandez to save him, James Miller, 2 kilos 
of narcotics. 

Q Détective Tuckett, calling your attention 

now to Novenber 6, 1970, were you working on that date? 

A Yes, I was. 

Q Where were you v:orking? 

A In the City of Yonkers in the vicinity of 709 War- 

burton Avenue. 

Q Where were you particularly? 

I was in my private vehicle parked on Warburton 
avenue, the east side of Warburton Avenue south of the 
south parking lot of premises 709 Warburton Avenue. 

Q Calling your attention to approxinately 


v 
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Tuckctt ' direct 

G:13 iu tliC movning, do you rocall recoiving a communica¬ 
tion froin anyono? 

A Yes, 1 do. 

O Au that time did you hâve a walkie- talkie 


v/ith you? 


Yes, ï did, 


Do you know whether or not your brother 


of ficors had a walkie-talkie with them? 
A Yes, they did. 



Were you on surveillance at this time? 


Yes. 


Do you know hov; many other officers were on 


this surveillance? 

A About five of us. 


And you were in radio contact with ail of 


them? 


That is correct. 


From whom did you reçoive this communication 


at apprcximately 6:15 in the morning? 
rt Détective Cruet. 


As a resuit of this communication, did you 


do anything? 


I began to look for a male known to him only as 


Mario at that time. 
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llad you üccn this individuel named Mario 


prier to this? 

A Yes, I had. 


Had you seon him in the company of persons 


whom you sec in the courtrcom today? 


Yes, I hâve. 


Tell us whom you had seen him in the company 


Victor and Martin Hernandez and Madelaine Pineda. 
Q Did thore corne a tirne that you saw Mario? 


Yes. 


Approximately what time was that? 


About 6:45 or so. 




Q Where did you see hira? 

He was driving north on Warburton Avenue in a blue 


Mustang. 

Q When you saw him, did you do anything? 

A Yes, I got out of the vehicle in which I was seated 

and prcceeded towards the entrance of 709 Warburton Avenue. 

Q Tell us what happened thon. 

A Mario parked his vehicle on the east side of War¬ 

burton /Avenue south of the Arthur Street intersection, got 
out of the vehicle carrying a shopping bag, and proceeded 
to 709 Warburton Avenue. 


-L 
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Q What happened then? 

THE COURT: P]case rofer to Mario by 
the name you subscauontly found, so we wbn't 
confuse the jury. 

A Is that Sepulveda? 

MR. POVERSTEIN: Could we hâve the jury 
fon. T ard the transcript so thcy won't be dis- 
tracted by looking at it and listcning to the 
evidonce at the same tiine? 

THE COURT: I observed nobody dis- 
tracted a bit. They are just listening to 
the witness. 

Q Did you subsequently learn Mario's full naine? 

A Yes, ha was identified to me as Mario Sepulveda. 

Q What happened when you arrived in the apart- 

ment house? 

A I proceeded to the elevator and I held the elevator 

open and Mario Sepulveda entered the elevator just in 
front of me. 

Q Continue. 

A I pressed the button for the seventh floor. Mario 

Sepulveda pressed the button for the eighth floor. 

While in the elevator I looked into the 
shopping bag which he was carrying ar.d I could make out 


ii 
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the content*s of the shopnihg beg. 

Aftei I reached the se vont-h floor I got 
off of the elevator an:: \<< nt up the firc stairs located 
right noxt to tho elevator and procoeded to the eighth 
f 3oor. 

Aftor roachi.ng the eicrhth floor, I looked 
out into the hallway, and still seeing Mario Scpulveda 
carrying the shopping bag entering an apartment on the 
eighth floor, I don't rccall the number. 

Q Do you hâve knowledge cibout the tenants 

of this particular apartment, the identity of the tenants? 

A Ycs, I do. 

Q Who were the tenants of that apartment? 

A Madelaine Pincda. 

Q Continue. 

A I stepped into the hall and went to the elevator, 

looked at the elevator, and sent it back down to the lobby. ; 
At the time the elevator was empty. 

I returned to the eighth floor landing and 


stepped into the fire stairway and maintained surveillance 
on the apartment in which I observed Mario Sepulveda enter. 
Q Did therc corne a time that you saw anything 


else with respect to this apartment? 

A Yes, about seven o'clock or so Victor and Martin 
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Hernandez werc aduit.tod roche apartment or Madeleine 
Pinoda bv Madelaine Pinède. 

Q Dj.d there cv-rvj a time v:hen vou saw anybody 

lenve the apartment? 

A Ycs , shortly aftcr that Victor ana Martin Hernandez 

left the apartment of Madolaine Pineda. 


At that tinte Martin Hernandez was carrying 
a shopping bag which I observed taken into the apartment 


by Mario Bepuiveda. 


Did you observe Martin and Victor Hernandez 


enter the apartment? 


Yes. 


Were either of them carrying anything when 


thcy cnterod the apartment? 


Q What did you do when you saw thon leaving 

the apartment? By "they," I mean Victor and Martin 
Hernandez. 

A When I observed Victor and Mai tin Hernandez leaving 
the apartment, I stepped out of the hallway and walked to 
the apartment of Madeiaine Pineda. As î did this, corning 
abreast. of them, and I looked into the shopping bag, identi- 
fied nysolf and placcd chen bcch under nrrast and started 
to ron to the apartment door of Madciino Pineda which was 
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r.till cpcn. 

Q V.’hen you lookod at the shopping bag, did you 

seo anything inside? 


A Yes. 

O What did you soc? 


A A largo whitc bundlc 1 containing what I believod 

worc a kilo or h .il f: kilo of narcotics. 

Q Is tbis the same bundlc vou saw in the 

olevator? 

A It appaared t.o be. 

Q Continue. 

A As I rcached the apartr.cnt door or Madelaine Pinoda i 

it v;as shut, striking ne in the face. The door snapped 
open and I entered the apartrnent and placed îladelaine Pineda 
and Mario Sepuiveda under arrest. 

Q Détective Tuckctt, I'd like you to take a 

look at Govornnsnt's Kxhibit No. 7 in évidence. 

Tell us vhethor that is the -- whether that 
looks faniliar to you. 

A This is tho shopping baq which I observed Mario 

Dcpulveda take in the apartrnent of Madeleine Pmcda. 

Mil. SCIILAM: I hâve no further questions, 


your Ilonor. 

TIÎK COUMT: Any cross-exanunation, 


I' 

II 
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Sottile - direct 
MR. DILLON: No objection. 

MR. LANNA: No objection. 

THE COURT: Admitted. 

(So raarked.) 

Q Détective Sottile, calling your attention now 

to September lOth of 1970 at approximately the late evening 
hours, do you recall where you were? 

A Yes, sir. 

Q Where were you? 

A I was in the vicinity of — of the Century-Paramount 

Hôtel. 

Q NOw, approximately what time of the day was 

this? 

A This was in the area of 11:30 p.m. on the lOth of 

September until approximately 12:30a.m. on the llth. 

Q Now, did anything happen during the time t'nat 

you were in the hôtel? 

A Yes, sir. 

Q And would you tell the Court and the Ladies 

and Gentlemen of the Jury what happened? Keeping your voice 
up, please. 

A ON the basis of information that I had received at 


about 11:00 p.m. that same night I went to the Century- 











1 


A 123 

Sottile - direct 


950 




Paramount Hôtel at 235 West 46th Street in Manhattan and I 
spoke to the manager and made sortie inquires about a Gilberto 

Pascual, who was in Room 1717. 

I informed the manager that I was going to be in the 
area of the hôtel premises and immediately in the vicinity. 

A short time later I was in the bar which adjoins 
and is part 6f that hôtel. In the bar I recognized the man 
who fit the description of one who was describcd to me as 
Gilberto Pascual, living in Room 1717 of that hôtel. 

He further attracted my attention because he had been 
poured a drink at the bar and he left it there and he v/ent 
outside and he was looking around outside, up and down the 


block. 


And he kept looking at the tjaffic which drove into 
46th Street from Eighth Avenue. And I kept him under obser¬ 
vation, and he twice left a drink at the bar. 

After he had been outside, he came back again and 
ordered a drink and that second drink, he left that one 
without touching it. 

And I went and got the management of the hôtel and 

whcn Gilberto Pascual stepped out of the bar again the 

« 

manager identified him as being the man from Room 1717, and 
he further provided me with the information that the man 
whcn he paid his bills he -- it was usual for him to hâve — 


I 
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MR. LANNA: Your Honor, I am going to 


950a 


object to it as being incompétent, anything 
that was usually done, said by the management 
THE COURT: Yes, sustained. 

(Continued next page.) 
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A Well, the manager identified him to me as being that 

man. I questioned the manager as to whether or not the 
man had a visible means of occupation or whether he listed 
it with the hôtel and the manager provided me with the 
information. 

MR. 1ANNA : Objection. 

THE COURT: Sustained. 

Q As a resuit of the conversation you had with 

the manager of Yhe hôtel, did you do anything? 


Yes, sir. B^sed on the information that I had both 
from the manager and Xfora other sources I kept the mai under 

observation. What he he kept going back and forth to 

\ 

the Street looking up as if he was waiting for a car to 
5 arrive. He watched every car that came into the block, and 
he wa s doing this for a period of time. 

And at the time he was doing this, there were 
some policement, uniformed policement from the 18th Precinct 
vho were in and around the hôtel concerned with the possible 
quarantme of the hôtel because of people in the hôtel from 
an international flight who were apparently ill from a 
possible communicable disease and there were police ail 
around concerning this. 

Mr. Pascal showed an interest in the police 
being there and in my opinion he as very nervous. 
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MR. LANNA: I object to his opinion. 

THE COURT: No, I will allow that, but I 
ara g oing to eut you off and hâve this read back 
to you when you corne back. 

I hâve an immigration and natura liza tion 
hearmg. VJill you excuse me for fifteen minutes 
and v?e will take a recess. 

■ (The jury le ft the courtroooi.) 

THE COURT: Get this stuff straightened 

out right now. 

MR. SCHLAM: Yes, your Honor. 

(A recess was ta ken.) 

THE COURT: Ail right, continue. 


16 Det. 


JAMES 


SOTTILE 


re sumed. 


17 DIRECT EXAMINATl'TJ 

18 BY MR. SCHLAM: (Continued) 


You were telling us about the evening, late 


i 

20 I evening of September 10, 1970. 


22 A 


Yes. 


Would you continue, please, Det. Sottile? 


Keeping your voice up, please. 


24 : A 1 had Pascal under observation. As I said, there catre 

25 ' a time when Pascal came out again from the bar and walked to 
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! 

2 

the corner of Eighth Avenue, looked down into the traffie 


| 

i 

3 

and came back, and he did that twice. during that time. 

1 

» 

4 

And then there came a time that Pascal was standing 

i 

5 

m front of the hôtel under the marquée and I was standing 

! 

1 

6 

there and another officer, a détective in civilian clothes 

j 

} 

7 

’ 

as I was. And the uniformed policemen vho had been in front 

i 

8 

of and in the hôtel lobby got into their radio cars and pullec 

1 

1 

9 

away, and Pascal was standing there looking at ail this. 

1 

i 

1 


10 

U e were standing with him. I got into a conversation with 


j 

! 

11 

Pascal about the cops who were there, what they w e re doing 

1 

i 

i 

12 

regarding the possible quarantine of the hôtel and if they 


1 

1 

1 

13 

were going to close it down and nobody could go in and out 


| 

14 

and so forth and w e talked about the relief by the fact that 



15 

they were going away and there was no need to quarantine 



16 

the hôtel. 



17 

After the policemen left x got into a conversation with 



18 

Pascal about a Rolls Royce that was parked direct^ under the 



19 

marquée of the hôtel. It was an expensive car. We got 



20 

into a conversation as to how much the car might cost, in 



21 

the area of twenty thousand dollars and how it would be to 


. 

1 


22 ; 

own one and so on. 




23 

Pascal still kept looking around at the traffic 




24 

25 ^ 

coming into the block. 





There came a time when a car pulled up in front of the 



1 

| 
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hôtel and this was a 1969 maroon Ford sedan registration 
1Z5270. I immédiately recognized this car as a car I had 
followed the day before from the Chile Lindo restaurant 
and in fact the driver of the car was Nicodemus 01ate -- 
itvas Justo Quintinilla, and sitting in the front seat 
vas Nicodemus 01ate. 

Now, Iha'd seen them at the Chile Lindo prior to this 
and I had taken their photographs, and I immédiately recog¬ 
nized them and that car whichwas the subject of my surveil¬ 
lance in the past. 

Pascal got into the back ^eat of the car and they 
proceeded to drive off. 

I got into another automobile and followed. 

This car drove up to the corner of Broadway and 
46th Street, this is an eastbound Street, and they made a 
right turn and went south on Broadway. 

Quintinilla was driving; Olate was in the right-front 
seat; and Pascal was hunched over the front seat in conversa¬ 
tion wi th thcse two people. 

Pascal lcept looking back as he was talking. They 
drove very very slow around the block. They went south on 
Broadway and made a right on 45th Street going west. 

Nw, ve followed them, and again they were in conver¬ 
sation ail during this time with Pascal looking around hunched 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
2 ? 
24 


over and Ola te ta lking to him while he was hunched over the 
sea t. 

They went up to Eighth Avenue and they made a 
right going north and back to the hôtel and they had gone 
in a big cire le around the block. 

Because they were going slcwly we were able 
to anticipate the move and arrive at the hôtel just before 
they did. 

I got back in the sime position where I had 
been talking to Pascal prior to the arrivai of the car. 

I was standing under the marquée. The car 
pulled up, they waited a minute in the car, and I was 
standing under the marquée which had floodlights on it, 
and looking into this automobile. And in the front seat 
of the automobile was a package. And this was a loosely 
constructed envelope that was in poor condition in that it 
was ripped and protruding from it was a plastic bag containing 
a white substance. 

MR. SCHLAM: Excuse me, Détective Santile, 
wouldyou stop for just a minute. 

May I hâve this marked for identification? 

THE COURT: Yes. 

THE CLERK: Photograph marked for identification 


25 


as Government's Exhibit 13- 
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Q VJ i 11 y ou please take a look at Government's 

Exhibit 13 and tell us vhat that is, Détective Sottile? 

A This is a photograph of the evidence which I am 

speaking of which I saw in that car, and I took this photo¬ 
graph on Friday, September 11, 1970, sometime after I had 
seized it. 

Q * Does that photograph portray the envelope 
in thecondition that you sav; it whan it v;as in the car. 

A Yes, sir, it does. 

MR. SCHLAM: I ara going to otfer this 
exhibit into evidence. 

MR. BLACKSTONE: No objection. 

MR. LANNA: No objection. 

THE COURT: Ali right, admitted. 

Q Continue, please. 

A I changed my position a little bit to take another 

look at this thing. I could see it. It was on the front 
seat betvjeen Ola te and Quintinilla, and I immédiate ly 
recognized it to be narcotics. 

They had conversation, Olatc picked up the package 
and handedit over the back seat to Pascal. 

Pascal got out of the car and as we moved towards 
Pascal., Pascal ran, and we apprehended him. 

Olatc and Quintinilla took off in the automobile 
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towards Broadway. Once we had Pascal under control and 


grabbed him, he said, "I found it by the curb and I picked 


it up." That's what he said. But I had seen him do other- 


wise. 


He put up some résistance and he was subdued 


rather quickly, and I ran on foot to -- I didn't hâve the 


keys to tr.y car — I ran to the corner of Broadway and 46th 


Street where Olate and Quintinilla had gone dcwotown on 


Broadway and traffic was rather light, that night, it was 


late at night on a weekday, and I commandeered the first 


thing thatcame a long which was a truck, an Econo-line type 


van.. A male Negro was driving the truck. I showed him my 


shield and told him to follow that car. He got very nervous, 


it was up to 34th Street before we caught up. At 34th 


Street I had him pull the car off the road and block it. 


I jumped out and identified myself to Quintinilla and Olate. 


I placed them under arrest and brought them back to the 


hôtel. 


Subsequently I arrested Olate and Quintinilla for 


the sale of these narcotics to Gilberto Pascal and charged 


Pascal with the possession of same. 


Do you hâve the narcotics that you seized 


from thèse individuals on Decembor 11, 1970 with you right 


now? 



T 
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Q VJould you give thom to me, please? 

Yes. 


958 


THE CLERK: Brcx;n folder with contents 

marked for identification as Government's Exhibit 
14. 


Photograph marked for identification 
nov? marked in évidence as Government's Exhibit 13. 


(Continued on next page.) 
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Q Détective Sottile, would you please open 

up Governinent 's Exhibit 14 for identification? 

A De you hâve a knife or scissors? 

Q Yes. 

What is inside tne bag, in that envelope? 

A 4 plastic bags containing a white powder, 

approximately one-half kilo apiece. 

Q Détective Sottile, at the tirne you seized 

that envelope, were those packages inside the envelope? 

A Yes, sir. 

Q Those four same packages? 

A Yes. 


Q And this envelope was the same envelope 

that you seized on that day? 

A That is correct. 


MR. SCHLAM: 
this entire exhibit 
THE COURT: 
MR. LANNA: 
THE COURT: 
THE CLERI<: 
for identification, 
MR. SCHLAM: 


I am going to offer 
into evidence. 

Any objection? 

No objection. 

Admitted. 

Government's Exhibit 14 
marked in evidence. 
Your Honor, I hâve no 


25 


further questions. 
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CROSS EXAMINATION 
BY MR. BLACKSTONE: 

Q Détective, was the caméra you were usina 

to take photocyraphs at the Chile Lindo equipped to take 
photographs at night? 

A A caméra which is capable of taking photographs 

at night is -as good as the film that is used and the 
person using it. 

This caméra could hâve been used to take 
photographs at night. 

Q Were you taking photographs at night, to 

your recollection? 

A During the hours of darkness I wasn't taking 

photographs at this particular time. 

MR. BLACKSTONE: No further questions. 

MR. LANNA: No questions. 

MR. KRINSKY: No questions. 

MR. MARCUS: No questions. 

MR. POv/ERSTEIW: No questions. 

MR. DILLER: No questions. 

THE COURT: Thank you very much. 

Next witness, please. 


25 
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FOR THE SECOND CIRCUIT 

Docket Nos. 72-1335, 72-1336, 

72-1140, 72-1519, 

72-1529 


United States of America, 
— against — 


Appellee, 


Edcaudo Bokuone-Iglar, Madelaine Pineda/Agapito Gu- 
Leony Victor Hernandez;«/Martin Hernandez,/Enrique 
Hernandez,'/ioseph Germe,/ and James Miller,./ 

AppcUants. 


BRI EF FOR THE APPELLEE 


Prelirainary Statement 

On August 2, 1971, a one-count indictmenl was returned 
in tlic* United States District Court for tke Eastcrn District 
of New York cliarging fourteen défendants witli conspiring 
to smnggle and trallie in cocaïne, in violation of Tille 21, 
United States Code, Sections 173 and 174. Of tlie fourteen 
défendants, four—Nieodemus Olate-Romero, Justo Quin- 
tanilla, Luis ’arol Otey-Ainpuero, and Ainada Kamirez— 
were fugitives. The remaining ten défendants stood trial, 
beginning on Deceniber 2, 1971, before Judge Jack II. Wein- 
stein and a jury. During t lie trial tlie case against Manuel 
Brito-Salinas was dismissed (SS4-8S5). Ou Deeeinber 20, 
1971, tlie remaining nine défendants—Eduardo llorrone- 
Iglar, Madelaine Pineda, Agapito Gu-Leon, Victor Hernan¬ 
dez, Martin Hernandez, F7nrique Hernandez, Joseph Gernie, 
James Miller and Manuel Figueroa-Milla—were fourni.guilty. 
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Thcir sentences were as follows: * Iîorrone-Iglar—Tÿô years 
iniprisonment; Pineda—12 y» years; Gu-Leon—5 years; En- 
diquc Hernandez—15 years, §20,000 fine; Martin Hernan¬ 
dez—15 years; Victor Hernandez—10 years; üernie—15 
years, §20,000 fine; Miller—15 years, §20,000 fine; and 
Figueroa-Milla—5 years. Ail défendants, except for Geruie 
and Miller who are on bail pending appeal, are eurrently 
inearcerated either on the présent or ou other charges. 

Of the nine who were convicted, ail except Figueroa- 
Milla appealed. Seven hâve filed briefs. They are Pineda, 
Gu-Leon, the three Hernandez brothers, Gernie, and Miller.** 
Only Gu-Leon, Gernie, and Aliller challenge the sulïicieucy 
of the évidence on wliich they were convicted. Ail the 
appellants raise nunierous other issues, which wili bc dealt 
with in Point II of this brief. 


Statement of Facts 

A. The conspiracy in outline 

The Governmeut’s case against appellants consisted pri-, 
nnirily of the testiniony of two unindicled co-conspirators,. 
Mario Sepulveda and Celestiuo Valverde, recorded téléphoné 
conversations of six of the appellants (Madclaine Pineda, 
Victor, Martin and Emique Hernandez, Joseph Gernie and 
James Miller) as well as quantities of coeaine seized from 
three of these appellants (Pineda and Victor ami Martin 
Fernandez). This évidence showed tliat members of the 
conspiracy smuggled two shipments of cocaine into the 

* AU the défendants except Gu-Leon and Miller were sentenced 
on February 18, 1972. Miller was sentenced on March 21, 1972 and 
Gu-Leon on March 31, 1972. 

** Counsel for Borrone-Iglar has moved t.o withdraw as counsel 
and has filed an Anders V. California, 386 U.S. 738 (1967) mémor¬ 
andum. On the basis of thaï mémorandum and this brief, the Gov¬ 
ernment will cross-move to dismiss his appeal. 
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^Ounitod States: tlie first, consisting of 21 kilograms, on 
Sejitember 6-7, 1970, and the second, consisting of 40 kilo- 
gnuns, on November .1-6, 1970. The évidence further sliowed 
the distribution and the jiroposed distribution of the drugs 
to other members of the consjmaey functioning at, various 
levels and in varying capacities. 

The tuodus o\)cnindi employed in iporting and distrib- 
uting 1 >otii sliipnients wus the sanie. The cocaïne was placed 
aboaid the Chilean ship Maijto in Chile and brought to New 
York. The initial receivers were the défendant, Nicodemus 
Olate Komero (hereinafter “Ointe”), later a fugitive, and 
Sejmlveda, botli Chilean nationals residiug in New York City. 
The cocaïne was brought ashore by a skindiver, the appel¬ 
ant, Kduardo Borrone-Iglar (hereinafter “Borrone”) aller 
the cocaïne had been thrown overboard to him by seameu 
conspirai ors, including the fugitive, Luis Carol Otey-Anipuero 
and the défendant, Manuel Brito-Salinas. Ilelping to niake 
and carry ont the arrangements for removing the cocaïne 
from the ship wero \ alverdc and the appeîlunl, Agapiio vï 11 - 
Leon, as well as the fugitive .Justo Quintanilla (who helped 
on the fii-st shipment) and the défendant Manuel Figueroa- 
Milia (helping on the second). Once this cocaïne had been 
T brought into the United States, Sejmlveda and Olate, with 
the assistance of the appellant Madelaine l’ineda, sold the 
cocaine to the ajijiellants Enrique, Martin and Victor Her¬ 
nandez. These threo brothers, acting as middlemen, in turn, 
sold the cocaine to various jiersons, including the ajipellants 
James Miller* and Joseph Geruie. 

B. The conspiracy in detail 
1. The first shipment 

In July, 1970 Sepulveda's sister Elena, also a Chilean na¬ 
tional, visitée! him in the United States. Sepulveda asked 

* Throughout the trial nicknames or abbreviations of names 
were frequently used. Thus Enrique Hernandez was generally 
referred to as “Ilank”; Martin Hernandez as “Pee Wee”; Luis 
Carol Otey-Ampuero simply as “Carol”; James Miller as “Pluggie”; 
and Manuel Figueroa-Milla as "Pajarito”. 
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Elena to take §10,000 to Chile to buy cocaiue and to give the 
cocaine to a Chilean seaman called “Carol” (the fugitive 
défendant, Luis Carol Otey-Ampuero ) who would then bring 
it. to the United States aboard the Chilean ship Maipo. 
Elena agreed and on July 28, 1970 left for Chile. Several 
days later Sepulveda called liis sister in Chile who told him 
that she lmd given “five shirts”—a prearranged codeword for 
five kilograms of cocaiue—to Carol who would be sailing 
shortly on the Maipo. The Maipo was to arrive in the 
United States at the end of August (372-377). 


In the middle of August 1970, Sepulveda informed 
Colextino Valverde, an American merchant seaman, that lie 
had a shipment of cocaine aboard the Maipo and asked him 
to check on the date of the ship’s arrivai in the United 
States. A dav or two later, Valverde reportod baek that the 
M'iipo would arrive in Savannah, Ceorgia on August 28. 

At this tiuie, Valverde agreed to go to Savannah to meet 
Carol there and, if possible, to remove the cocaine from the 
Ma ipo (377-380, 827-830). 

On August 28, Valverde arrivcd in Savannah and met 
Carol in bis cabiu aboard the Maipo. Upon learniug of 
Valverde's mission, Carol warned him that the ship was very ^ 
“hot,” that Valverde should get off and that they would meet 
again the next day at the pier. As agreed, the two men met 
the next day. At this meeting Carol cxplained to Valverde 
that the Captain of the Maipo had fourni sonie cocaine on 
the ship and had thrown it overboard. Sepulvedn’s cocaine, 
however, was safe (830-835). 


On August 30, Valverde returned to New York and in¬ 
formed Sepulveda about his conversations witli ( arol. Later 
that day Sepulveda met a friend, Juan Besolo, and told 
him about Carol's problems aboard the Maipo, noting that 
luckilv his five kilograms wcre still safe. Besolo mentioned 
that a friend of his, Nicodemus Olate-Remero, was also wait- 
ing to reçoive cocaine from Carol. Besolo olfered to iutxoduce 
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Sepulveda to Olatc so that tlie two of tliem niight join 
forces in getting their cocaine oll' the ship (380-386, 835- 
836). 

Two days later, on September 1, lîesolo introduced 
Sepulveda to Olatc, and to an associate ol‘ Olate's, -Juste 
Quiutanilla. At tliut tiiue Sepulveda and Olate agreed to 
ineot the ncxt day, September 'J, to diseuss their joint prob¬ 
ien». As planned, tliis meeting took place at a restaurant in 
.Manhattan eallcd the Chile Liudo. There Sepulveda told 
Olate about the situation aboard the Met ipv as related to 
him by Valverde. After the two had diseussed possible 
methods for retrieving the cocaine from the shij», Sepulveda 
finally suggested using a skindiver. This idea uppeared 
feasilile since Sepulveda knew a Chilean by the naine of 
Eduardo 1 îorrone wbo was an expei ieneed skindiver. No 
final decision on tliis plan was then made, as Curol still had 
to lx' consulted. Olate meutioned tliat lie had agreed to 
mjet Carol at 8:(i0 1\M. ou the tirst day the Maijio arrived 
in New York. Olate invited Sepulveda to accompany him 
and Sepulveda agreed (381, 386-301). 

On September -J, Olate met Sepulveda at the ('bile Lindo 
( 'iud informed him that the Matpo had arrived. That even- 
^ing Olate, Quiutanilla, and Sepulveda drove in Olate’s 
wine-red Ford to the vieinity of the piers in lïrooklyn. At 
about 8:00 l'.M., Olate spotted Carol and anolher individual 
and called to theni. The two men entered the car and Carol 
introduced the other marias “lirito” (Manuel Itrito-Salinas), 
and then tliev ail drove to a restaurant in Manhattan. En 
route to the restaurant, Carol told Olate about the problem 
aboard the Metipo (304-400, 400-410). 

At the restaurant Carol told Olate that their original 
plan—to remove the cocaine in a truck that somehow would 
be gotten oti the pier—was unworkable and suggested that 
ail the cocaine l>e taken back to Chile. Olate objected to 
this idea as he had no one to go to Chile to get his cocaine 
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and he himself had to reniai» in New York to await the ar¬ 
rivai of another cocaine sliipment. Sepulveda then re- 
minded Olate of the skindiving proposai. Garni insisted 
the plan would roquire an excellent skindiver. When Olate 
said they knew such a man, (’arol agreed to tliis plan. Olate 
told Sepulveda that lie shotild ofïer the skindiving joli to 
Homme. Sinee neither Homme nor Sepulveda spoke Eng- 
lish, Sepulveda suggested that Agapito Gu-Leon aet as inter¬ 
préter for Iîorrone and Sepulveda when they purehased the 
skindiving gear. Olate agreed inasmueh as Gu-Leon was 
to hâve been a driver in Olate’s original plan and had beeu 
promised a share of the proceeds even if he were not used 
(110-113). 


After dinner Sepulveda left the otliers and met witli 
Horrone. Sepulveda explained the skindiving proposai and 
Iîorrone agreed to it. Sepulveda aiso met wiih Gu-Leon 
who agreed to aet as a translator when the skindiving équip¬ 
aient was purehased (416-420). 

The following day, September ô, Olate, Quintauilln and 
Valverde went to the Iîrooklyn waterfront and selected a 
deserted pier as a base for their oiH*rations. At about the 
same lime, Sepulveda, Horrone and Gu-Leon went by sub^ 
way to Hichard's Sporting Goods on 42nd Street in Manhat¬ 
tan where for $11)6 they bought a rubber suit, flippers, a 
mask, and a tank. They then returned by eab to lîorrone’s 
apartinent in .Manhattan where they stored the equipnient. 
After tliis, Sepulveda went to the apartment of Madelaine 
l'ineda at T00 Warburton Avenue, Yonkers, N.Y. There, 
after pieking up Pincda, he returned to Horrone’s apartment 
and the three drove to Columbia Street, Hrooklvn, where 
Sepulveda and Horrone, unaware thaï their partners had 
already doue so, pieked another base for the skindiver (420- 
429, 837-839). 


Later that day, at the Chile Lindo, Sepulveda and Bor- 
roue met with Olate, Quintunilla and Valverde. Sepulveda 
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^ reported the purchasc of the diving equipment and tlie sé¬ 
lection of a base. Wheu Olate meutioncd his own sélec¬ 
tion, ail liveof them drove to the piers where Borrone agreed 
to Olate’s sélection (429-431, S39-S40). 

The next day Sepulveda again met Olate and Quintanilla 
al the Chile Lindo. Olate said that he and CarOl had 
decided to remove the cocaiue from the Alaipo that night. 
Olale told Sepulveda to be back at the Chile Lindo at 6:00 
l’.M. As agreed, at 6:00 PAL, Sepulveda, Olate, (Quintanilla 
and Valverde met at the Chile Lindo and picked up Borrone 
who was wearing the ru liber skin diving suit ululer bis 
Street clothes. Ail five drove to Olate's apartment on Union 
Street in Brooklyn. While driviug there, Olate gave Bor- 
ronc his final instructions. Borrone was to arrive at the 
Maipo at around 11 P.JL Carol would be waiting on deck 
and il eord would be hanging overboard. Wheu Carol felt 
Borrone yanking the cord, he would throw the cocaine over¬ 
board. Valverde would wait at the pier while Borrone was 
in the water, and Quintanilla would pick up Borrone and 
Valverde at about 1:06 AAI. (432-437, 810 812). 

Wlicn thev arrived at Olate’s apartment, Olate and Se- 

Ç' pulvedu got oui of the car, and Quintanilla, Borrone and 
Valverde proceeded to the pier. At about 10:30 PAL Quiu- 
tanilla droppcd Borrone and Valverde off. At the end of 
the pier Borrone put on the skiiuliving equipment and low- 
ered liimself into the water. Tmmediately, he climbed back 
onto the pier and removed t lie tank because ils weight was 
causing liim great difiiculty. Borrone slid back in the water 
and swam toward the ship (426-437, 842-845). 

Around 1:00 AAI. Borrone appeared in the water near 
the pier. lie was pulling a bag. Valverde lowered a line 
and the bag was retrieved from the water. Valverde then 
helped Borrone back onto the pier, and together tliey car- 
ried the bag to the head of the pier, hid it under some boards 
uuder the pier, aud waited for Quintanilla. Shortly before 
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1:00 A.M., Quintanilla left Olate’s a partaient to pick np 
Borrone and Valverde. When Quintanilla returned to tlie 
apartment, lie told Olate and Sepnlveda tliat lie could not 
Ond Borrone and Valverde. According to Quintanilla lie 
niade two otlier attempts tliat niglit to pick tlie two men up. 
On bot h occasions, liowever, lie returned to Olate’s apart¬ 
heid without tliem. At 6:00 A.M., Borrone and Valverde 
lcl't tlie pier, leaving tlie coeaine-laden bag liiddeu there’ 
437-139, 845-849). 


The sanie moruing, September 7, Sepnlveda called Bor¬ 
rone who said everything went fine except that lie and 
Valverde had not been picked up. Borrone also said that 
because tliey had not been picked up, lie and Valverde hid 
tlie bag 6f cocaïne at tlie pier and that it was still there. 


La ter tliat moruing, Olate, Quintanilla, Borrone and Sepul- 
vcd. drove to tlie pier. Quintanilla and Bon-one found the 
liag in its liiding place, and Olate sugges'tcd that tliey take it 
to (’elestino \ alverde's liouse. The tour of them ininiedi- 
ately set ou. tor \ alverde's liouse, and in tlie carly afternoon 
tliey arrived in the vicinity. Borrone went into the liouse 
«loue and was told by Valverde that it was safe to brimr 
tne hng in. Borrone uiul QuintsMiilln cnrriod the bag into 
the liouse wliere Olate opened it. As expected, tliey fourni 
31 jiaekages, each of which contained a kilograni of cocaine. 
l'ive of the packages were marked witli a red X. Those 
were (lie unes that had been sent to Sepnlveda bv bis sis ter 
(439-443, 450-454, 850-854). 


3 


2. The sale to the Hernandez brothers 

After receiving their cocaine, Olate asked Sepnlveda 
" luit lie was going to do with bis five kilogrunis. Sepnlveda 
told liiin that lie would sell them to Madelaine rineda who 
in lui n would resel 1 the cocaine to the Hernandez brothers. 
Olate asked Sepnlveda if he could arrange to hâve five of his 
(Olate’s) siyteen kilogranis sold in that wa.v. After making a 
téléphoné call to Pineda, Sepulveda told Olate that he could 
sell five kilogrunis for Olate to the Hernandez brothers 
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througli Pineda. Sopulveda then took ton kilograms (five of 
liis and fivo of Olato’s) and went to raeet Pineda at 242nd 
Street and lîroadway. Togcther tliey drove to her apart- 
mont wliere a wliile latcr Martin and Hernandez picked up 
tho ton kilograms of eocaine (454-465, 854-855). 

Sopulveda had promiscd to pay date 855,000 for liis tive 
kilograms by tho ncxt day, September 8. ilowever, by tho t ime 
lie was to uieet and pay ülato, PÎuedu bail collected only 
$28,000 from the Ilornandoz brothers. Dospite the fact 
that Sopulveda gave Olate only hall' tho inoney duo for liis 
first flvc kilograms, wlien lie assurod Olate that the Hernan¬ 
dez brothers enjoycd a réputation for reliabilitv aniong thoir 
business associâtes, Olate gave Sopulveda another tive kilo¬ 
grams to sell to the brothers. Later that night Martin and 
Victor Hernandez picked up Olate’s second tive kilograms at 
the Pineda apartment (465-469, 473-484). 

On September 9, in the moruing, Sejiulveda and Pineda 
eli uvo tu Em ique Hernandez.' uouse to colîoct money stili 
owed Sopulveda and Olate. Enrique told liiin that at that 
moment lie and liis brothers were in the process of eollecting 
the money thomselves and that as soon as tliey got it tliey 
would pav. During the time Sepulvcda was tliere, Enrique 
gave him $12,000. Later, Sepulveda, feeling that Olate would 
he uiiliappy witli stSch a small amount, went to see an asso- 
ciate of liis, Amada Ramirez. She agreed to loan him the 
balance of money due Olate for the first five kilos. During 
the afternoon of September 9 Sepulveda < onipleted payaient 
to Olate for the first five kilograms and promised to pay him 
the next day for the second five kilograms. Around 4:30 or 
5:00 l'.M. at l’ineda's apartment, Martin Hernandez paid 
Sepulveda another $30,000 (48*-495). ' 

On September 10, in the morning, l'iucda received an 
additional $29,000 from Enrique Hernandez. At around 
9:00 P.M., Sepulveda paid Olate $55,000 for the second five 
kilograms in a car parked on 29th Street and Xintli Avenue 


\ 
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in Manhattan. Sepulveda reminded Olate tliat Olate had 
promised to give Sepulvcdu’s associate, Amada Kamirez, tw o 
kilograms of cocaine. Olate said lie would go home and get 
the cocaine and meet Sepulveda again at uiidnight (300- 
501). 

The meeting never took place because at about 11:30 l’.M. 
Olate and Quintanilla were arrested by the New York City 
Police.* Thus, at miduight, when Sepulveda veut to meet 
Olate, no one appeaml. After waiting a vvliile, Sepulveda 
left and went home (501-505). 

The following day, Sepulveda went to the Chile Lindo 
where he met Borrone and Yalverde who told him tliat 
date and Quintanilla had been arrested. At tins time, 
Sepulveda also paid Borrone Çl,500 for bis ellorts in reinov- 
iug lhe cocaine froiu the Mdipo (511-5x3, SoG-bob). 


3. The resale to Miller 


Meanwhile, an investigation by the New York City 
Police Department was locusing on drug trallicking by 
one .James Miller. In the late alternoon of Septembeiw 
!). 1070, Miller was observed as he left bis apartmeni/ 
bouse and entered his late model Mercedes-Benz. Ile 
drove to 1 ISth Street and Bradhurst Avenue in Manhat¬ 
tan and there passed a shopping bag to Enrique Hernandez. 
On thesame day, the police put into operation a previously 
authorized wiretap on Miller’s téléphoné. One of the tirst 
conversations overheard was between Miller and 1 unique 
Hernandez. It concerncd a dispute about money owed by 
Miller to Enrique (0Ü1-O65, 0G7-G71, G.E. IG 1 onx. 1 ). 


* The two were arrested after Olate dclivercd two of his 
rcmaining six kilograms of cocaine to a third person. The details 
of the anest are set forth in the transcript at pp. 941-959. 

*» G.E.—Government Exhibit. 

Conv.—Conversation. 
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) Five days later, on September 14, another téléphoné call 
between Miller ami Enrique Hernandez was intercepted. 
Miller uskcd Enrique: “What’s happening.” Enrique said 
tliat lie hnd “one or two left.” Miller then asked Enrique 
‘‘to liold one for me.” Enrique agreed, but iusisted tliat 
Miller sec liiin tliat very «lav. Later tliat day, Miller re- 
ceived a call l'rom one Nelson in Boston who ordered “Zi of 
one” (O.E. IG—Convs. 2 and 3). 

On Scptember IG Miller received a téléphoné call froni a 
person who identified liimself as Joe. Joe asked Miller if 
lie remenibered “the inatter we spoke of” and Miller said lie 
did. Joe then asked Miller if he could “take care of fiiat 
for me.” Miller said: “I can call up now and flud ont.” 
Miller then called Enrique Ileruandez but the line was busy. 
Almost iimnediately Joe called Miller again and Miller told 
liiiu “to stay right tliere, the phone was busy when I 
called.” Miller then dialed Enrique Hernandez’ téléphoné 
again and Enrique’s wife, Juan, answered. She said she didn’t 
know where Enrique was. Miller wondored whether “tliere 
[was] anything tliere.” Joan replied, “1 don’t, you know, 
I usually know where it’s at but I don’t tind anything 
tliere.” Joan thon addod tliat Enrique “hasn't spoken to me 
about business in a couple of days or something. 1 don’t 
know what he is doing.” Miller responded : “Lot. me call 
lus brother, maybe bis lirother knows.” Miller then called 
Victor Hernandez but the child who answered the phone 
said Victor wasn’t tliere. Miller then called Joe baek : 
“Vou’ll bave to wait till 1 get in toucli witll him. Jlis wife 
says he is not tliere you know. Ile will probably call me 
about 9 o’clock. If not, I hâve to give you sonie of what I 
got. Will tliat be alright?” To tliis, Joe answered : “Sure” 
(G.E. IG—Convs. 4-9). 
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4. The second shipment 



On September 9, tlie same day that Scpulveda corapleted 
paying otï Olate, lie, Olate and Quintanilla met Carol and 
lîrito to pay them for bringing the cocaïne to New York. 
In the course of their meeting, Olate inqnired whether Carol 
was willing to bring in more cocaine on the Alaipo’s next 
voyage. Carol ugreed and added that lie would bring as 
much cocaine a;- was given to liirn in Valparaiso (Chile) 
( 495-500 ) 


On September 14, the Hernandez brothors still owed 
$65,000 for the cocaine whicli Scpulveda delivercd to them 
on.Septeinber 7 and S. Ou the llth, the Hernandez brothers 
completed paying for the cocaine (”>16-17). After tliis 
linal payment, Scpulveda mentioned to Annula Ramirez 
that lie could now arrange to send money to lus sister in 
Chile so that she could buy more cocaine. It was decided 
that Yalverde sliould take the money to Chile (522-523). 


On September 20, Scpulveda met Enriquc Hernandez in 
Pineda's apartment. Scpulveda told Emique that in a 
couple of weeks lie would hâve more cocaine for liirn (524). 

On September 30, Yalverde arrived in Chile. Ile was 
met. at the Santiago airport by Sepulveda’s sister. They 
went to hcr mother’s house where Yalverde stayed. About 
three days later, the sister, lier husband, and auother man 
came into Yalverde’s room where they packagcd and weighed 
cocaine. About Lwo days later the sister, lier husband, Yal¬ 
verde, as well as a brut lier of Scpulveda put the cocaine into 
two cars and drove to Valparaiso. In Valparaiso, they went 
to Carol’s house and the sister gave the cocaine to Carol 
(SG2-86S). 


In New York, sometime during the first days of October, 
Scpulveda met Olate who had in the meantime been released 
on bail. Olate told Scpulveda that he too had cocaine coin- 
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^ ing on the Maipo. date asked Sepulveda to loan liim $4,000 
to pay Borrone so tliat Borrone could be used again when 
(lie Maipo came to New York. Olate also told Sepul- 
vcda tliat Quintaniîla did not want to be tbe driver on the 
next renioval operation because lie felt tliat as a resuit of 
liis recent arrest lie was “hot”. Sepulveda tlien snggested 
Manuel Figueroa-Milla as a substitute for Quintaniîla. 
La 1er, Sepulveda told Figueroa liow the coeaine had been 
removed froni tlie Maipo in September and asked liim if lie 
was willing to substitute for Quintaniîla. Figueroa suid lie 
was (538-540, 554-557). 

On October 16, Vaherde returued from Cliile and re- 
ported wliat had liappened tliere. Ile also told Sepulveda 
tliat the coeaine would again be coming aboard the Maipo 
which would arrive in New York at the end of October 
(510-541, SG9-871). 

On October 17, Sepulveda went to a wedding to wliicli 
the Hernandez brotliers were also invited. Ile told t hein 
tliat in a few dnys, a 50 kilogram shipnicnt of cocair.e would 
arrive. Duriug the wedding Enrique Hernandez look Sepul¬ 
veda aside and told liim lie was going to introduce Sepulveda 
f' to his best eustomer. Enrique then introduced liim to Joe 
Gernie. Enrique, who spoke botli English and Spanish, was 
speaking in Spanish to Sepulveda who did not speak Eng- 
lisli. Gernie did not speak Spanish. Enrique told Sepul¬ 
veda tliat Gernie was his best coeaine eustomer; tliat if 
Sepuiveda brought ont*, ten, fift.v, or one liundrcd kilograms, 
Gernie would pay the next day; and tliat Enrique had not 
sold ail fifteen kilograms from the first Maipo shipment to 
Gernie because Enrique had liad prior comniitments; Gernie 
however would get ail the coeaine from the next shipment. 
Enrique then told Sepulveda tliat Gernie just saiil liait 
Sepulveda appeured very young to be so important in the 
narcoties business (546-551). 
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Sonietime during the last week of October Sepulveda 
told Figueroa to return the skindiving cquipment that hc 
liad loaned him. Sepulveda told Figueroa that he needed 
the équipaient inunediately bccause Iîorrone was going to 
use it to innove cocaïne from the Maipo whicli was due to 
arrive any dav. Figueroa said he would return the equip- 
ment the next day (552). 

The next day, Sepulveda and Figueroa went to meet 
Gu-Leon. Gu-Leon took the equipnient out ot‘ a car and 
put it in the trunk of the car Sepulveda was driving. 
Leaving Gu-Leon, Sepulveda and Figueroa tlien went to 
Borrone’s apartment to give him thè equipnient. Sepulveda 
informed Boirone that the Maipo was due to arrive any 
day (552-554). 

Meanwhile, as a resuit of the wiretap of Miller's phone, 
lhe New York City police investigation of Miller had ex- 
I>anded to inciude Enrique Ilernandez ami Madelaine Pineda. 
The investigation utilized wiretaps first on the téléphoné of 
Enrique and Inter on Pineda’s téléphoné. 

On October 28, Enrique and Pineda had a îuonitored 
téléphone conversation. Enrijjue usked Pineda: “Did Mario 
[Sepulveda] eall you up to let you know anything?" Pineda 
said she expected to talk to Mario that day. Tlearing this, 
Enrique said: ‘*\Vell tell him I hâve everything set babv.” 
Pineda: “No later thau six days. Il eouid be tomorrow, 
Pinight.” Enrique: "Oh, 1 liope it’s tomorrow.” Pineda: 
“And it’s going to be big” (G.E. 20—Conv. 1). 

On October 2!), a conversation between Enriquu. and a 
person called “Red” was intercepted. Red made the cnil. 
In answer to Red’s inquiry, “IIow are you?” Enrique an- 
swered, "Fin waiting . . . any day, any minute, any hour.” 
Later in the sanie couver ution, Emique stated: “Well Fil 
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£ probably bave to see Joe, maybe tonight or sometime, you 
know . . . beoause 1 believe tben it sbould be bere by tben” 
(G.E. 1S—Conv. 4). 


Later, tbe sanie day Emique was ealled by Joseph “doe” 
Gernie. Tlieir conversation was as l'ollows: Emique: “1 just 
talked to your . . . Iîed.” Gernie: “Yeab. Wliat of it?” En- 
riquo: “Well you know I just lold bim I said it could be to- 
day or tomorrow.” Gernie: “Ob really.” Emique: “llow is 
everything witli you?” Gernie: “Xothing changes. Every¬ 
thing gets worse.” Enrique: “Yeab well, I, ab, we’re going 
to niake it better.” Gernie: “Alla.” Enrique: “\Ve will.” 
Later in tbe conversation Gernie asked : “Alrigbt, tben 
bow will 1 know?” En ique reassured Gernie: “I’il call 

you ... delinite’y call you up. You’re tbe first 

one” (G.E. 1S—Conv. 5). 


c 


On October 25), Pineda rcceived 


nandez. l’ineda: "Tbey bave 
now.” Martin: “\Ylu> does?” 
ab, Murio.” Martin: “Iüght." 
be tliis week because 
(G.E. “0—Conv. 2). 


a call from Martin 11er- 
to see tbe doctor any day 
Pineda: “You know Juan, 
l’ineda: “And il's going to 


lie is very sick . . . I’in just waiting” 


On Xovember 1, during a téléphoné conversation l’ineda. 
speaking to a second Hernandez brother, Victor, said: “Pin 
waiting bere desperately.” Victor: “So au 1.” Pineda: 
“Pm waiting for, to get tbe you know wliat.” Victor: 
“Yeab—OK—as soou as you liear anything call me” (G.E. 
20—Conv. 3). 


On tbe sanie day, Pineda rcceived a- call from Enrique. 
Enrique: “Wbat’s happoned?” Pineda: “Pm slill wait¬ 
ing.” Eurbiue: “lley, listen 1 got so many peuple wait¬ 
ing ... 1 need r<0.” Pineda: “Well, we’re getting close 
to it." Enrique: “T n£ed it right away.” Pineda: “As soon 
as tbe ab, tbe ab, tbe you know wliat, tbe letter cornes” 
(G.E. 20—Conv. 4). 
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Finallv, on November 2, Pineda called Victor Hernan¬ 
dez. Pineda: “You know wliat it is, five-O.” Victor: “As 
Ion}; as be's got some for us.” Pineda: “No more 15—Five— 
O.” Victor: “Right—O” (G.E. 20—Conv. 5). 

Two days la ter, on November 4, Olate tokl Sepulveda 
tliat the Maipo had arrived. Sepulveda relayed this in¬ 
formation to Borrone (557-558). 

The next day, November 5, Olate told Sepulveda tliat in- 
asmucli as the Maipo was leaviug New York the next day, 
the cocaiue had to be removed tliat night. Accordingly, at 
0:00 P.M. tliat night, Figueroa dropped olï Borrone and 
Valverde at the pier. Borrone got into the water and swam 
to the Maipo. A while later he returned to the pier with 
two bags whieh he and Valverde hid in the sanie place wliich 
had been used for the September shipment (558-55'J, 502-501, 
871-881). 

At about the sanie timc, at 0:20 P.M., Sepulveda met 
Pi îeda and Martin and Victor Hernandez in the Chile 
Iniido. Sepulveda told them the Maipo was leaviug the 
next day and tliat he and Olate needeil 810,000 (81,000 per 
kilo) to pay the seamen. It was agreed tliat immediately 
after the coeaine was removed froin the sliip, Sepulveda 
would bring four kilogranis to Pineda’s apartment. The Her¬ 
nandez brut hors would then pick (lie coeaine up, sell it, and 
dcliver the cash proeeeds to Sepulveda. This they would do 
within two hours after tliey had rcceived the coeaine. Sepul¬ 
veda would use the $11,000 per kilogram purchase price to 
pay the seuiuen (56.~-00). 

Sepulveda left this meeting and went to Olate’s apart- 
inent. There he and Olate waited mit il about 8:00 A.M., 
the next movning, wlien Figncroa arrived with Borrone and 
one of the two bags. Arrangements were then nunlc bj' the 
conspirators to recover the second bag, and this was doue in 
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the succeeding two kours. Finully, at about 6:00 A.M., Se- 
puhcda took four kilograms of cocaïne from one of the bags, 
jtut it in a shopping bug, and called l'ineda to tell lier he was 
coiniug over. l'ineda in turn called Victor Hernandez to 
tell him Sepulveda Avas coming. Iîoth calls werc intercepted. 
Under the surveillance of police olïieers, Sepulveda arrived 
at l'ineda s apartiuent, walkeil iusidc the building carrving 
the shopping bag, and entered l'ineda’s apartiuent. About 
tivc minutes later Victor and Martin left witli the shopping 
bag. Thev Avéré arrested in (lie halhvay with tlie four kilo- 
grains of cocaine and l'ineda and Sepulveda Avéré arrested 
in the apartiuent (507-078, 585-586, 1059-1065, 1168-1170 
1212-1216).* 


f 


* Following the fédéral indictment in August 1971, Enriquc 
Heriiandez, Gernie, Miller and Brito were arrested in New York. 
Figueroa was caught in California while Borrone and Gu-Leon 
were in fédéral prison on other charges. Olate, Quintanilla, Carol 
and Amada Ramirez are fugitives. 
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